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Bose Before the Supreme Court:  Turning Tables in Libel Cases?

At 2:00 P.M. on November 8, media lawyers will start holding their collective breath.  That is when the U.S. Supreme Court will hear argument in Bose Corp. v. Consumers Union of the United States Inc.
, a case that may turn out to be the most significant libel decision by the court in years.

Media lawyers are concerned that the Supreme Court’s grant of certiorari in Bose foreshadows a reversal of the 1st U.S. Circuit Court of Appeals ruling, which was consistent with Supreme Court decisions, that the First Amendment requires appellate courts to scrutinize closely and independently trial courts’ findings of actual malice in libel cases.

These concerns are well-founded.  The Supreme Court has not ruled in favor of the press in a libel case for 12 years, since its 1971 decisions in Rosenbloom v. Metromedia
; Time Inc. v. Pape
; and Monitor Patriot Co v. Roy
.  In fact, it is not too much to say that, ever since that time, the court has been slowly but surely chipping away at the First Amendment protection of the media in libel cases that was established in 1964 by the Warren Court’s landmark decision in New York Times Co. v. Sullivan.

In none of these cases, however, did the court overrule, at least explicitly, any aspect of the Sullivan decision.  But there is a chance that the court in Bose will overrule the Sullivan holding that the Supreme Court (and by implication all appellate courts) must “ ‘make an independent examination of the whole record’ ... so as to assure ourselves that the judgment does not constitute a forbidden intrusion on the field of freedom of expression.”
  That principle has been reaffirmed in numerous Supreme Court decisions since Sullivan.

Bose involved a claim by a well-known Framingham, Mass., stereo-speaker manufacturer for product disparagement in a 1970 piece in Consumer Reports.  The article was an evaluation of the quality and performance of 24 stereo speakers, including a sidebar piece about the new and distinctive speaker designed by Bose.

Although most of the account of the Bose speakers was either background description or complimentary, the article went on to say that the testing listeners were unable to determine the location of instruments heard through the Bose speakers.  The piece also stated that such instruments “seemed to grow to gigantic proportions and tended to wander about the room.”  The article added that these effects “might become annoying” in listening to solo performers.  The Consumer Reports piece ended without any recommendation for or against purchasing Bose speakers but merely stated that the Bose system was “so unusual that a prospective buyer must listen to it and judge it for himself.”

The District Court held the appropriate standard for liability in a product-disparagement case where the plaintiff is a public figure is the “actual malice” standard set forth in Sullivan and subsequent cases:  that is, a false statement is actionable only if there is clear and convincing evidence that it was made with actual knowledge of its falsity or if the defendant entertained serious doubts as to its truth.

The court concluded that Bose was a public figure for purposes of evaluation of its newly designed speakers, by virtue of having thrust itself into the “vortex” of public discussion about those speakers.  It then held that a number of the statements in the article challenged by plaintiff were either not false or not disparaging.”

However, the court determined that the article’s statement that “individual instruments heard through the Bose system ... tended to wander about the room” was false and disparaging.
  And it went on to hold that Consumers Union made the false statement with a high degree of awareness of its falsity.  The high court based its conclusion on the testimony of the engineers who tested the Bose speakers and prepared the article.  Those engineers testified that they perceived the individual notes played over the Bose speakers as emanating from various points between the speakers.  One of the engineers explained that, when he wrote in the article that instruments “wander about the room,” he meant to convey that his sensory perception of the instruments “moved along the wall” between the two speakers.

The District Court believed the engineer when he said that his sensory perception “moved along the wall,” but discredited his testimony that he meant to convey that by the words he used.  The court stated that it was “simply impossible for the court to believe that he interpret[ed] a commonplace word such as ‘about’ to mean anything other than its plain, ordinary meaning.”
  The court held that the use of “about the room” instead of “along the wall” was false and disparaging and, on that skimpy basis, Bose was awarded a judgment.  After a hearing on damages, the District Court awarded Bose some $211,000 (about $115,000 plus interest) in damages.

On appeal, the 1st Circuit reversed the liability ruling on the ground that there was, as a matter of law, no clear and convincing evidence of actual malice (which the First Amendment requires for a finding of actual malice under Sullivan and later decisions).  In other words, the circuit court held there was no evidence that the statement that instruments tended to “wander about the room” was published with knowledge that it was false or reckless disregard of whether it was false.  (The court first considered, but did not decide, whether the statement was one of opinion.)

The 1st Circuit stated that Consumers Union was guilty of imprecision in saying “across the room” rather than “along the wall.”  But, it added, such imprecision was insufficient as a basis for actual malice.  If the imprecision in this article were actionable, the court noted, actual malice would “require little more than proof of falsity.”

On the appeal, Bose argued that the District Court’s finding of actual malice could be reversed only if  “clearly erroneous,” as Fed. R. Civ. P. 52(a) provides with respect to factual findings by district judges.  The 1st Circuit rejected that argument and stated that it was independently reviewing the record on that issue de novo “to ensure that the District Court has applied properly the governing constitutional law and that the plaintiff has indeed satisfied its burden of proof.”
  The 1st Circuit cited Sullivan, Time and other cases in support of its ruling that independent appellate review was required under the First Amendment.

In its petition for certiorari, Bose argued that the court of appeals had erred by reviewing de novo the District Court’s finding that the false and disparaging statement had been made with actual malice.  Consumers Union, and amici curiae including a number of publications and the American and Massachusetts Civil Liberties Unions, argued that such an independent examination of the record by the appellate courts is required under the First Amendment.

The Supreme Court’s holdings that the First Amendment requires appellate courts to review closely findings of actual malice would seem to be reasonably clear.  Indeed, the high court has itself repeatedly given such close scrutiny to actual malice and related rulings where First Amendment interests are concerned.
  Therefore, in view of existing precedents, it is difficult to see why the court granted certiorari in Bose.  However, the fact remains that the Burger Court already has gone far to reduce the protection afforded by the First Amendment to the media in libel cases, and it may now be willing to take a giant step in eroding that protection by holding that a finding of actual malice by a district judge can be reversed on appeal only if “clearly erroneous.”

The issue of appellate scrutiny of actual malice rulings is more than a point of abstract principle to the media.  It is a matter of great practical necessity because libel defendants lose an overwhelming portion of cases that are tried — more than 80 percent, according to a recent study by the New York-based Libel Defense Resource Center
 — but manage to have reversed (or modified) on appeal about 80 percent of the adverse decisions that are appealed.
  Thus, maintaining independent appellate review is a matter of great practical significance to the media as they try to withstand the tidal wave of libel litigation and megaverdicts that is rising around them and, in some cases, threatens their existence.

Of course, Bose expressly raises the issue only with respect to findings of fact in non-jury cases, which are the only cases governed by Rule 52(a).  However, it is likely that the court’s decision in Bose, especially if it reverses, will have a profound impact on both the level of scrutiny that appellate courts give to trial court judgments involving jury findings of actual malice by trial judges, and the level of scrutiny that trial judges give to such jury verdicts on post-trial motions.  (Of course, it was the close scrutiny of a jury verdict by U.S. District Judge Oliver Gasch of Washington, D.C., that recently led to the reversal of the $2.05 million verdict against the Washington Post in the Tavoulareas case.
)  The court might also rule on the sufficiency of the evidence in Bose to sustain an actual-malice finding.  And it may comment on libel and the First Amendment in other ways that cannot now be predicted.

The point is that close judicial scrutiny of actual-malice verdicts at all levels, up to and including the Supreme Court, is absolutely vital if the Sullivan rule is to provide the First Amendment protection intended by the Sullivan court.  The Supreme Court has recognized that, both explicitly in what it has said about judicial review of such findings and implicitly in how it has reviewed those findings.  The 1st Circuit rested its decision in Bose on that firm foundation, and reversal could well raise profound questions about the continuing vigor of the Sullivan rule.

There are at last two other interesting aspects to the Bose decision.  The first is the District Court’s ruling that the Sullivan standard is applicable to a product-disparagement case brought by a corporate plaintiff.  Conceding that the Supreme Court has.

The recent growth of conservative public-interest law firms, for instance, claim, the court reached its conclusion on the basis of other court decisions and an analysis of the interests served by the free flow of information about consumer products, on the one hand, and the protection of the reputation of a manufacturer’s product, on the other.

The holding that the conditional First Amendment privilege as recognized in Sullivan is available in product-disparagement cases brought by corporations seems to be consistent, and perhaps even required by, recent Supreme Court decisions holding that commercial speech is entitled to First Amendment protection.
  This holding could be extremely significant in bringing product-disparagement cases into the mainstream of libel actions, and it has not been challenged before the 1st Circuit or the Supreme Court.

More importantly, on close analysis Bose raises a sobering example of just how vulnerable our most respected publications are becoming to libel litigation and libel judgments.  Keep in mind that the defendant in Bose was not a sensationalist tabloid like the National Enquirer and not even a newspaper with muckraking investigative reporting like the Washington Post.  Rather it was the highly respected, and staid, Consumer Reports.

Also keep in mind that the disparagement that was the basis of a six-figure verdict was not a diatribe against a product or a malicious assault on it.  (Bose tried to present the article in that light, but the trial court totally rejected those efforts.)  Rather, liability was based on the trial court’s decision that the engineer who wrote the review was imprecise in his selection of three words, and on its belief that he was knowingly imprecise, based solely on the court’s disbelief of his testimony.  Imposing liability on that basis allows virtually a zero margin for error in commentary by the press.

In Sullivan, the Supreme Court held that the First Amendment precludes a rule of liability based on falsity alone because that rule “dampens the vigor and limits the variety of public debate.”
  If the Supreme Court orders reinstatement of the trial court’s judgment, as Bose requests, the court will have taken a giant step backward toward endorsing that rule.
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