Public resentment reflected in big libel verdicts against press
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James C. Goodale, former vice chairman of The New York Times Company, is currently in the private practice of law in New York and serves on the board of governors of Media and Society Seminars, a special program of the Columbia University Graduate School of Journalism.  That group is a sponsor of the 1983 Midwest Conference on Libel, Media & Business here this weekend.  The following article is reprinted by permission of the author.

A few days after the jury verdict in the Tavoulareas libel case, I published an article which began:  “It seems inconceivable to me that the $2.1 million jury verdict handed down last week against the Washington Post for publication of a story about William Tavoulareas, the President of Mobil Oil, will or should stand up.”  At the moment, given the recent reversal of the jury verdict, I look pretty good.

Bu the question raised by the original verdict in the Tavoulareas case and other recent cases like it remains.  Why are juries suddenly returning an unprecedented number of verdicts of an unprecedented size against the press in libel cases?  In the last two years juries have brought in verdicts of:

· $26 million against Penthouse Magazine
· $9.2 million against the Alton (Ill.) Telegraph
· $4.5 million against the San Francisco Examiner
· $1.6 million against the National Enquirer
· $1.0 million each against the Ann Arbor and Oklahoma City papers.

While several of these jury verdicts, like Tavoulareas, are being overturned, they represent a recent and unprecedented phenomenon.  There has been nothing like it in the 20 years I have been associated with press organizations other than the verdicts against Northern newspapers by Southern juries during the civil rights movements.

It is true that the Penthouse, Oklahoma City and Tavoulareas verdicts have been thrown out by the courts.

All libel cases dealing with public figures come down to the question of whether the news organization in question entertained serious doubts about the truthfulness of what it published.  In order to sustain the jury’s finding of recklessness, Mr. Tavoulareas had to show that the Post entertained such doubts.  The judge ruled that, in light of the good sources the Post had an the care taken on the Tavoulareas story there was no evidence to support such a finding.

My own sense is that the public now harbors a great resentment against the press and it is showing up in jury verdicts in libel cases.

The public is not alone in turning against the press.  The Supreme Court, once the media’s great defender, has had a change of heart (and personnel).  Over the last 10 years it has not decided one libel case favorably to the press and has refused to overturn any damage awards.

Things were different under the Warren Court.  It was that court that overturned a half-million verdict against The New York Times voted by a Southern jury in the midst of the civil rights struggle.  The Times had published an advertisement which referred obliquely to a Montgomery, Ala., official named Sullivan and the jury returned a $500,000 verdict, most of it in punitive damages.

This was only one of several cases in which Southern juries had either awarded punitive damages against the Times or in which such an award seemed imminent.  Without a reversal of these verdicts, there was a reasonable question of whether the Times, then wracked by strikes and small profits would survive.

The court’s solution then, in the famous Sullivan vs. The New York Times case of 1964 was to change the law of libel to require a public official to prove recklessness before there could be recovery against the press.  A later decision extended this rule to public figures.

Even in the Sullivan case there were nagging doubts on the court whether the recklessness standard would work.
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