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Blockbuster or Fizzle?

No case has been more important to the cable television industry than Berkshire Cablevision of Rhode Island v. Burke, in which a federal district court last fall upheld a state regulation requiring cable operators to give away their extra channels to the public.  The case, seemingly a sure bet to go to the Supreme Court, was argued before the U.S. Court of Appeals for the First Circuit in April.  But just a few weeks ago, that court took the unusual step of asking the Rhode Island Supreme Court to determine whether the state agency responsible for regulating cable television overstepped its authority in requiring public access to these channels.

Many Amicus Briefs

This latest maneuver, an apparent attempt to defuse the explosive First Amendment issues raised by the case, at the very least will postpone — and may sidetrack entirely — the circuit court’s decision on the First Amendment status of cable television.  One measure of the case’s importance is the unusual number of friend-of-the-court briefs it has attracted, including one by Congressman Timothy Wirth, chairman of the House sub-committee which has jurisdiction over the cable industry.

At issue in Berkshire is whether cable should be accorded the First Amendment protection traditionally given to newspapers, or the lesser protection afforded television broadcasters.  The answer to this question, which must inevitably come from the United States Supreme Court, will determine not only the future shape of federal, state and local regulation of the cable industry, but the validity of many of the cable franchise agreements that have already been reached around the country.

Whether Berkshire proves to be the landmark case that many assumed now depends on how the Rhode Island Supreme Court rules on the potentially dispositive state law question certified by the circuit court.  The Court of Appeals’ decision to issue the certification order underscores the sensitivity of what the court itself characterized in its order as the “difficult and unsettled questions of constitutional law”
 raised by the case.

District Court Decision

Berkshire is an appeal from a district court decision by Judge Raymond Pettine which upheld rules issued by the Rhode Island Division of Public Utilities and Carriers (DPUC) against a constitutional challenge brought by one of nine applicants for a lucrative cable franchise in Newport, R.I.
  The most significant of these rules required every cable operator to set aside a minimum of seven “access” channels for use by the general public, government and educational and other organizations.
  This requirement, the plaintiffs argued, violated cable operators’ First Amendment free speech rights by removing their editorial control over the designated access channels.

In rejecting this argument, the district court compared the broadcast industry and its history of government regulation premised upon the scarcity of frequencies with newspapers and their more historic freedom from regulation.  Newspapers and cable television, the court went on to find, are constitutionally distinguishable, so that some degree of cable regulation is permissible.

The first ground cited by the court in support of a constitutional distinction between cable and newspapers was that “only the latter have historically operated virtually free from any form of government control over their content.”

Need for Franchising

Second, the court found that, because construction of cable systems requires use of the public right of way, government franchising is virtually indispensable.  The court also noted that the economics of the cable industry create a natural monopoly for the first operator in a given area.  These conditions were found to result in “economic scarcity” in cable television justifying some measure of government regulation.

In finding that cable television can constitutionally be regulated to a greater extent than newspapers, and upholding the DPUC access rules, Judge Pettine explicitly rejected the position taken by the D.C. Circuit in Home Box Office, Inc. v. FCC
 and the Eighth Circuit in Midwest Video, Corp. v. FCC
, that cable and the print media are closely analogous and that economic scarcity does not provide a constitutional justification for regulation.

Cable: Newspaper or Broadcaster?

The district court correctly recognized that the First Amendment status of cable operators must be assessed in light of the divergent First Amendment treatment afforded the print and broadcast media in Miami Herald Publishing Co. v. Tornillo
 and Red Lion Broadcasting Co. v. FCC.
  As a brief analysis of these cases makes clear, however, its decision that cable more closely resembles the broadcast medium than newspapers for First Amendment purposes is questionable.

In Red Lion, the Supreme Court held that the FCC’s fairness doctrine — a form of mandated public access requiring broadcasters to give reply time to a person or group attacked or opposed in a program run by a station or in a station editorial — did not violate the First Amendment rights of broadcasters.  The Court predicated its holding on the “physical scarcity” of the broadcast medium.  Because there is not enough radio spectrum for everyone to talk at once, the FCC was entitled to force those fortunate enough to receive broadcast licenses to carry programming which might remain absent from the airwaves if left to the licensee’s discretion.  Thus, the public’s interest in obtaining a diversity of viewpoints over a medium with inherently limited availability to potential speakers combined with government’s own role in granting broadcasters a preferred position through the licensing process justified access regulation of the broadcast media.

In Tornillo, the Supreme Court considered the constitutionality of a Florida statute which required newspapers to print the reply of any candidate criticized in its columns, the newspaper analogue of the fairness doctrine.  The Court held that any statute which compels newspapers, “to publish that which reason tells them should not be published is unconstitutional.”
  The Florida statute violated this principle by intruding “into the function of editors.”
  In reaching this conclusion the Court rejected the argument that concentration of ownership in the newspaper industry ‑ “economic scarcity” ‑ mandated government imposition of access requirements.

The Red Lion/Tornillo dichotomy is therefore clear:  physical scarcity is a constitutionally permissible basis for government regulation of the media, economic scarcity is not.  Viewed against this backdrop, the flaw in the Berkshire court’s reliance on economic scarcity as the basis for regulation of cable becomes readily apparent, its attempt to distinguish cable and newspapers on the basis of historic factors and cable’s use of the public rights of way notwithstanding.

Although it is true that the cable industry has traditionally been subject to regulation, it simply begs the question to assume on this basis that such regulation is constitutional.  Moreover, this historic argument fails to recognize the dramatic changes in the nature of the cable industry made possible by the advent of satellite technology and the expanded channel capacity of cable systems.  As recently as fifteen years ago, cable functioned primarily as a passive conduit for retransmission of conventional broadcast signals.  However, like newspapers, cable operators now originate their own programming and make editorial decisions as to which of the abundant independent programming services to carry over their systems.  Thus, while it may have once been reasonable to assume that cable operators’ First Amendment interests were at best coextensive with those of broadcasters, the editorial functions they now perform requires increased solicitude for their First Amendment rights.

The fact that cable operators need a license to tear up the city streets to lay their wires also provides little support for regulations which impinge, on cable operators’ editorial discretion as do the access requirements in Berkshire.  No one would ever suggest that because newspaper trucks need licenses to use the city streets, newspapers can be forced to dedicate several of their pages to public use.  The disruption of the public streets caused by construction of a cable system certainly justifies time, place and manner regulation ‑ reasonable restrictions, for example, as to when and where the cable is to be laid ‑ but not content regulation, and specifically not mandatory public access rules.

Competitive Market

Not only is economic scarcity an unsatisfactory legal basis for regulation of cable, it is questionable whether cable is even an economically scarce medium.  It is true that most cities have only been wired by a single cable operator.  But most cities have refused to allow themselves to be wired by more than a single cable operator, making arguments about cable’s natural monopoly status speculative, if not disingenuous.

Cable also faces stiff competition in an increasingly crowded communications marketplace.  Entrenched service providers — conventional television broadcasters, the movie industry, telephone companies — with vastly greater resources than the cable industry continue to dominate competition for the entertainment and telecommunications dollar.  New service providers, often using technologies that are significantly less capital intensive than cable, appear on the horizon with bewildering regularity — satellite master antenna television (SMATV), direct broadcast satellite (DBS), multipoint distribution services (MDS), subscription television (STV), video cassettes, and more.  Cable then, can only be characterized as a natural monopoly if the market in which it competes is myopically defined as the cable market.

Moreover, extending government regulation to new communications media threatens to engulf newspaper publishers in the regulatory web as technological innovation blurs distinctions between various types of media.  Information databases generated by newspapers are already available to cable subscribers and owners of home computers.  As this trend continues, cases like Berkshire will perpetuate an irrational First Amendment jurisprudence which subjects identical information to different levels of protection depending upon whether it is delivered to the home by a newspaper boy or an electronic communications medium.

Regulatory developments at the federal, state and local level, make a definitive ruling on the First Amendment status of cable highly useful.  As a result of a compromise worked out last week by the cable industry and city negotiators, cable legislation is given a good chance of passage this term in the House of Representatives by Congressman Wirth, its sponsor.  The House bill,
 unlike the version passed by the Senate last year,
 contains provisions on mandatory public access which are substantially similar to those challenged in Berkshire.

Many state public utility commissions, including New York’s,
 are moving to assert common carrier jurisdiction over data transmission services offered by cable operators.  Unless stopped by the Federal Communications Commission, which is currently considering whether to preempt state regulation over such services,
 there is good reason to believe that cable’s entertainment programming will also be increasingly subjected to public utility regulation.

The guaranteed rate of return enjoyed by public utilities may be preferable to the red ink reported by many cable operators during the last six to twelve months.  Nevertheless, much of the allure of the cable business ‑ the prospect of high profit margins historically generated by the entertainment industry ‑ would be lost if cable is regulated as a public utility.

At the local level, new franchises are awarded daily which require cable operators to set aside public access channels.  Moreover, the franchising process currently gives local municipalities significant control over the content of cable programming, both at the negotiating state and throughout the life of the franchise agreement.

If the First Circuit Court of Appeals reaches the constitutional issues in Berkshire, the case is virtually certain to go to the United States Supreme Court.  The stakes riding on the Rhode Island Supreme Court’s decision on the narrow state administrative law question certified by the First Circuit cannot be overstated; should the Rhode Island court hold that the DPUC overstepped its administrative authority in adopting the access rules, the cable industry — and the public — will once again be deprived of a badly needed decision on cable’s First Amendment status.
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