9th Circuit Case May Have Impact
On Constitutionality of Cable Act
The National Law Journal
March 25, 1985
For First Amendment voluptuaries who closely follow cable televisions’s peregrinations, Preferred Communications, Inc. v. City of Los Angeles,
 handed down March 1 by the 9th U.S. Circuit Court of Appeals, provides an opportunity to hoot and holler.  While it is not the first case to hold that a cable owner has First Amendment Rights,
 it is probably the most significant one.  If the case stands up, it could have a major impact on the constitutionality of the Cable Communications Policy Act of 1984
 and on the franchising process used by cities to license cable companies.

Preferred, a Los Angeles cable company, wanted to wire one of the cable districts in that city, but it refused to participate in the city-run bidding process that was used to award exclusive franchises in each of the various service districts.  The city refused to grant Preferred a franchise outside of the bidding process.

Preferred argued that it had a First Amendment right “to speak” – i.e., lay its cable in Los Angeles – and that it could not be denied that right when there was plenty of space on the city’s telephone poles to carry its cables as well as the cables of one or more other companies.  The 9th Circuit agreed with Preferred and in a unanimous decision held that the city’s franchising process “created an impermissible risk of covert discrimination based on the content of the views expressed in the operator’s proposed programming.”

For same, envisioning cable operators as First Amendment “speakers” is not a perception that quickly leaps to mind.  Yet the cable industry has been saying for years – and with some force – that it is more like a newspaper than a broadcaster and should be accorded the First Amendment rights of a newspaper rather than the circumscribed rights of a broadcaster.

In the first place, cable operators do not merely carry television signals the way a phone company carries phone messages.  Cable operators pick and choose the signals they will sell their subscribers – whether it is Home Box Office or Showtime, Entertainment and Sports Programming Network or Sportschannel

Thus, they argue, they are no different from newspapers, which pick and choose what syndicated material to run.  More importantly, cable is a new technology of abundance, rather than a scarce resource like commercial, over-the-air broadcast television.  Since this is so, broadcast regulations have no relevance to cable.

Whether cable operators have First Amendment rights of this kind never has been decided by the Supreme Court.  The court did note, however, in a famous footnote in FCC v. Midwest Video Corp. that the First Amendment arguments made in that case by the cable industry were “not frivolous.”

In that case, cable operators maintained that a Federal Communications Commission requirement that such operators give up their channels for others to use as access channels violated their First Amendment right to speak.  The court held that the FCC had no statutory authority to impose the access channels in the first place and therefore did not reach the First Amendment question.

While the Supreme Court never has reached the question, there have been a series of lower court cases defining the First Amendment rights of cable operators.  The major premise of these cases is that cable cannot be regulated like broadcasting because unlike broadcasters, cable does not use the relatively scarce, public airwaves and there is virtually no limit to the number of channels that can be delivered by cable technology.

Since 1943, when the Supreme Court decided the NBC case,
 the court has had no difficulty in restricting the First Amendment rights of broadcasters because of the doctrine of spectrum scarcity.  Under this doctrine, the FCC is permitted to limit a broadcaster’s speech rights because there are relatively few broadcast frequencies, and because not all willing speakers can transmit at once.  Consequently, broadcasters are required to speak fairly, not freely.

In Preferred, however, the 9th circuit rejected these arguments and held that “[d]espite the superficial similarity between broadcasting and able television, there are significant differences between the two media that have First Amendment consequences . . . [T]he physical scarcity that could justify increased regulation of cable operators does not exist in this case.”

The 9th Circuit is clearly on sound ground on this point.  All anyone has to do is look around and see that the scarcity rationale for regulation of speech is deader than a door nail.

Cale television is now in more than 30 million homes.  Videocassette recorders are in more than 16 million homes and may be in as many as 23 million by year’s end.  Radio stations, particularly FM stations, are proliferating, and there are more magazines and other publications than ever before.

The only publishing medium that has not grown since World War II are newspapers.  But there the Supreme Court held in Tornillo
 that there can be no regulation of newspaper content, even though newspapers are “scarce,” because economic scarcity – as distinct from spectrum scarcity – as distinct from spectrum scarcity – cannot be the basis for content regulation.

In Tornillo, Pat Tornillo, a candidate for political office in Miami, demanded that the Miami Herald publish his letter answering an editorial that had attacked him.  A Florida statute gave him this right, but the Supreme Court held the statute constitutional.

The court’s opinion failed to distinguish – or even to mention – an earlier decision in which it had upheld a federal statute that gives individuals a similar right-of-reply on a broadcast radio or “V Station.”
  Although the two cases appear virtually impossible to reconcile, it generally has been accepted that newspapers cannot constitutionally be required to publish material, but that broadcasters may constitutionally be required to grant third parties some degree of access to their channels.

With the technological revolution that has brought us not only cable television, but also direct-broadcast satellites, satellite master-antenna television and various other new electronic media, courts have recognized the intellectual futility of the scarcity doctrine and have looked elsewhere for a rationale to regulate cable.

One such rationale is that cable is a natural monopoly; thus, regulation of the monopoly system operator’s speech is permissible.  The difficulty with this argument is that even if there is such a monopoly, the Supreme Court has held in Tornillo, that economic scarcity alone is not a sufficient basis for the regulation of speech.

The term “natural monopoly” is rarely defined in the cases, but apparently what is meant is that no competitor can attain the economies of scale of the so-called natural monopolist and so is unable to compete.  In Preferred, the economic scarcity agreement is given short shrift.  The court notes that Preferred is ready to compete, thereby undercruiting the assumption that it is impossible to do so.  Accordingly, the 9th Circuit states, “We must conclude no natural monopoly exists,”

The 9th Circuit also puts to rest a third, and final, possible rationale for regulating cable speech.  It long has been argued that because a cable operator disrupts city thoroughfares when laying its cable, the city can justifiably regulate the system – even its content.  “Certainly,” the court notes, “the mere fact that the burden on public resources creates a need for government regulation does not lead to the conclusion that the First Amendment allows as much government intrusion in the cable area as it does with regard to broadcasting.”

The 9th Circuit concludes that access to the poles and conduits of the city essentially is controlled by the public forum doctrine and that a cable company – as a First Amendment speaker – is entitled to access to such a forum.  A city is entitled only to impose reasonable time, place and manner restrictions on the cable company.

In other words, the city can regulate where on the poles the cables can go or at what time of day the attachment work can be done, but it cannot prevent attachment of the wires altogether.  Nor can it regulate the cable operators “speech.”  The 9th Circuit remanded the case to the District Court.

No doubt Preferred will be reheard en banc and will eventually be appealed, but for now, there it stands.  Whether the new act, signed into law by President Reagan last November, will remain standing is another question.

The court, in footnote 11, makes it clear that the central premise of the act, that “[a] franchising authority may award in accordance with the provision of this title, one or more franchises within its jurisdiction,” is unconstitutional.
  Presumably, though, courts will not overturn the entire new act merely because of this imperfection.  They merely will read out the apparent authorization for exclusive franchising.

Another question is, what will happen to the exotic bidding process used to award cable franchises, which received so much publicity during the late-1970s and early-1980s?  If a city cannot pick a winner from among several franchisee applicants, what is it supposed to do?

Presumably, under Preferred, it can limit the number of “winners” only to the degree its utility poles or its streets cannot accommodate more cables.  It is highly doubtful, though, that it could exclude one company and include another because the city council implicitly or explicitly prefers the programming package of one rather than the other.

Under the new act, the cable industry was given new rights to ensure franchise renewal at the end of the franchise term.
  Preferred, however, casts grave doubt about the constitutionality – or even the relevance – of this provision.  This renewal provision was inserted into the new act because many cable franchises expired after a given period of time.  Frequently, franchising agreements were silent as to the right of renewal.

The new act sets out several steps for renewal.  First, 30 months before a franchise is due to expire, the franchisee is entitled to initiate discussions with the city about its past performance and whether it can serve community needs in the future.  If no renewal grant results from these discussions, a city may invite proposals for a new franchise, again seeking review of an applicant’s past performance (i.e., quality of service and compliance with the franchise), its ability to meet future needs, and whether it has the resources to meet these needs.

During this process (or as part of the original franchise), a city cannot establish requirements for video programming.  It can, however, enforce promises made by operators to supply broad categories of programming – presumably to meet community needs.
  It is entirely conceivable, therefore, that the renewal process will become program or “content-related,” thus creating First Amendment concerns.

For many years the FCC had comparable standards for renewal of radio and broadcasting licenses, which presumably were valid under the First Amendment because of the scarcity doctrine.  Whether these provisions are valid in the absence of such a doctrine is debatable.  Certainly any renewal that is content-based would be subject to First Amendment attack.

Such musings, however, may amount only to the titillation of the First Amendment libido, when compared with what Preferred does to the renewal provisions of the new act.  Since these provisions are for the benefit of an exclusive franchisee with a limited franchise term, and since Preferred holds such a franchise unconstitutional, who needs the renewal provisions?

Newspapers don’t need renewal provisions – why do cable operators?  As long as there is enough space to install the cables of all companies seeking to wire a city, franchises effectively can be perpetual.  If a cable operator wants to “speak” (i.e., broadcast) at the end of the franchise period, how can a city stop him without violating the First Amendment?

If Preferred blows a small bore hole through the act with its impact on the exclusive-franchise provision, it leaves the act looking like a target at an Annie Oakley show by eliminating the franchise renewal provisions.

And there are still other First Amendment issues under the new act – which the 9th Circuit had no occasion to reach – that will impact on the new act’s constitutionality.  For example, the new act provides that each cable operator, when it reaches a certain size, must turn over a certain number of its channels for public, educational and governmental programming, as well as for certain other “access” purposes.

Access is permitted on broadcast stations because of the scarcity doctrine, but if the scarcity doctrine is inapplicable to cable, what is the constitutional predicate for taking away the cable operator’s right to speak and giving it to others?  This provision in the new act is identical to the FCC rule that provoked Midwest Video II and in which, as already noted, the Supreme Court said (in a footnote) that the First Amendment issues raised were “not frivolous.”

Access, as an issue, is raised in Preferred, but in a peculiar way, Amici point to the mandatory and leased access requirements that Los Angeles imposes on franchisees to argue that the availability of such access channels will satisfy Preferred’s First Amendment concerns.

In other words, if Preferred wants to speak, it can use the access channels on the successful franchisee’s system.  The 9th Circuit summarily dismissed this argument, finding such access a wholly inadequate answer to Preferred’s First Amendment argument.

Whether mandatory access is constitutional may soon be decided directly by the 1st Circuit in Berkshire Cablevision of Rhode Island v Burke.
  This case raises the question of whether a law passed by Rode Island requiring cable owners to give up their channels for public access is constitutional under the First Amendment.

Last month the case was returned to the 1st Circuit by the Rhode Island Supreme Court after rendering an advisory opinion.  If the Rhode Island law is found unconstitutional a fortiori the new act’s access provisions would be unconstitutional too.

The new act, therefore, may turn into a Lawyer’s Relief Act.  Perhaps Preferred is only the opening shot in a battle that may last many years as the rights of cable speakers are finally settled.
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