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Is the New Cable Law
A Disappearing Act?

Can it be that the most significant piece of communications legislation in over fifty years, the Cable Communications Policy Act of 1984, is going to go up in smoke only six months after President Reagan signed it into law last October?  It’s entirely possible, particularly if the cable industry has another six weeks in the courts like the last six.

First, on March 1 the Ninth Circuit in Preferred Communications, Inc. v. City of Los Angeles
 blew a big hole through the Act by holding that cities could not grant exclusive franchises to cable companies and so, in effect, declaring that a provision in the Cable Communications Policy Act of 1984 (the “Act”) to that effect unconstitutional.

Second, on April 2, when the dust had barely settled on that one, Judge J. Skelly Wright, writing for a unanimous panel of the D.C. Circuit
 held that a cable operator had stated a First Amendment claim in challenging the government’s decision to terminate a franchise at the end of its term.  This decision casts further doubt on exclusive franchises and also raises questions about the involved renewal provisions of the Act
.

Third, on April 16 another D.C. Circuit panel, which included Judges Wright, Ginsburg and Bork, so badly manhandled lawyers defending the constitutionality of “must carry” — the Act’s requirement that cable systems must carry the over-the-air signals of local stations — that the cable industry is already claiming victory, even though the Court hasn’t even announced its decision.

Soon, the First Circuit may very well chime in with a case called Berkshire Cablevision of Rhode Island v. Burke,
 where a cable operator is challenging under the First Amendment the requirement he “must carry” public, educational and governmental signals, i.e. access channels.  If the operator wins, a key part of the Act requiring access will be in constitutional jeopardy.

On the back burner and yet to be specifically challenged are the obscenity and franchise-fee provisions of the Act, which many lawyers also believe are unconstitutional.  The Act may prohibit indecent speech in certain circumstances,
 and while indecency has been upheld for free television in FCC v. Pacifica Foundation
 because it is “uniquely pervasive”, it seems doubtful the same reasoning can apply to cable which is not free and therefore not so pervasive.  Indeed, on March 22, the Eleventh Circuit held unconstitutional an analogous Miami ordinance applicable to “indecent material” on cable television.

Finally, the Act’s requirement that each cable owner pay up to 5 percent of its gross revenues as a franchise fee
 is also thought to be unconstitutional, since the proceeds from the tax are not used simply to pay administrative costs in connection with the tax.  Under the Act, a city can use the proceeds any way it wants to without limitation.  In comparable situations such a tax has been held unconstitutional since it has been viewed as a tax on the media qua media and therefore violative of the First Amendment.

No Joy in Cableville

Needless to say, the deregulatory fervor directed by federal courts to a new law barely out of its swaddling clothes does not necessarily bring joy to the cable industry.  The purpose of the Act was to bring stability to an industry believed to be shaky last summer.  Following passage of the Act, cable stocks took off.  And some observers believe that some of the heavy media takeover activity in recent months involving cable companies, e.g., Storer Broadcasting, has been encouraged by passage of the Act.

Basically, what some members of the industry did last summer was to trade their First Amendment position and any deregulatory power held by the FCC in exchange for rate deregulation and certainty of license renewal.  Whether this turns out to be a Faustian bargain or not remains to be seen, but clearly it was in the immediate economic interest of cable operators to make the deal.  In order for cable operators to survive they must be able to charge the going rate, which may run as high as $30 per customer a month.  When rates skyrocket to this level, however, local politicians feel the heat from their constituents and it was not at all unsurprising to find municipalities actually limiting in their franchises the amount cable operators could charge.

In fact, just before the Act was passed last summer, the FCC had stepped in and pre-empted and deregulated most rates.  This FCC action was immediately challenged by the cities as being beyond FCC jurisdiction.
  It is probable that the FCC would have won that battle, because the Supreme Court decided Capital Cities Cable, Inc. v. Crisp
 right in the middle of this brouhaha (June, 1984) and that case seemingly expanded FCC jurisdiction.  From the cable industry’s viewpoint, however, this would have meant it would have had to wait until this battle was decided in the courts and many cable companies wanted their money now.

Concern for Franchises

Of even more concern to cable companies was the fate of their franchises that typically expired after fifteen years without a right of renewal.  The Act seemingly provided a great step forward for operators in this regard.  While the Act did not guarantee renewal, it set out a series of due-process steps which a city had to follow before a license could be taken away.
  In addition, the Act said that a city could grant “one or more franchises” clearly indicating that once a franchise was renewed or granted it could be the only one granted or renewed.

It’s fair to say that the Act orbited around the principle that cities would grant only one franchise to a cable operator at a time.  While many franchises state they are “non-exclusive”, in practice only one cable operator typically gets them.  And that one cable operator wants to make sure he gets renewal when the franchise is over.

Whether cable is a natural monopoly requiring exclusivity is a hotly debated question.  The way the industry is set up the answer is hard to divine.  Cities in fact will only grant one franchise and particularly at a very high cost (Sacramento for example required the winning franchise to plant trees in the city), and so it may be that the cities are themselves creating a monopoly with which other entities find it difficult to compete.

Preferred Wins Appeal

It is just this scenario that led the Ninth Circuit in Preferred to conclude that a city could not grant an exclusive franchise.  Preferred did not participate in Los Angeles’ auction process for cable franchises but instead made an application directly to the power company to string coaxial cable on its poles.  After being denied this right by the power company, Preferred sued the city and the power company, and the Ninth Circuit reversed the dismissal of Preferred’s First Amendment claim that its right to speak to its customers had been denied.

As long as there is room on the telephone poles for another cable speaker, the Ninth Circuit reasoned, Preferred could not be automatically excluded from the franchising process.  Since the Act provides that franchises can be granted to one or more franchisees, to the extent that such a grant can be exclusive, Preferred makes it unconstitutional.  The Act also has complicated renewal provisions that favor the existing franchises but do not guarantee renewal.

The next question is what happens under the Preferred line of reasoning when a city refuses to grant a new franchise to cable operators whose franchise has expired?

This situation is dealt with in the recent D.C. Circuit decision in Key West
 authored by Judge Wright.  That Circuit’s answer suggests that under the First Amendment government rights-of-way are a public forum and the cable operator is entitled to have access to them.  In Key West, TCI, the nation’s largest cable operator, had a franchise at the Homestead Air Force Base in Florida which expired.  The Air Force then granted the franchise to a competitor, throwing TCI out on the street.  TCI brought suit, alleging that its First Amendment rights had been infringed by denying it access to the cable rights-of-way on the Base.

D.C. Circuit’s Reversal

Reversing the grant of a motion to dismiss, the D.C. Circuit held that TCI had adequately alleged a First Amendment cause of action.  Since the government property was assertedly a public forum, the government’s ability to impose restrictions on speech was more limited.  If the government sought to enforce time, place and manner restrictions on TCI’s speech, those restrictions would have to be content neutral and narrowly tailored to serve a significant government interest.  If the government wanted to impose content-based restrictions, a showing that the restriction is necessary to serve a compelling state interest and is narrowly tailored to fit that interest would be required.

From a first Amendment point of view, Judge Wright’s decision is probably more significant than the Ninth Circuit’s in Preferred since Judge Wright employed the public forum doctrine rather than the dreaded O’Brien,
 test he thought appropriate in a 1977 decision call HBO, 
 and which industry lawyers have slavishly been following ever since.  Under O’Brien, a Supreme Court case decided in 1968, all that is required by the government to restrict speech is a showing that there is a furthering of “an important or substantial governmental interest” and that the restriction is no greater than necessary to further that interest.  There is no showing required of a “compelling state interest” and “narrow” tailoring of that interest.

The difference is important.  O’Brien is a draft card-burning case, or a symbolic-speech case, which the Supreme Court thought not worthy of protection.  It has always seemed to me to apply that test to the cable industry denigrated cable speech.  And so to see Judge Wright moving from O’Brien to the public forum doctrine where speech is highly prized is extremely significant.  If Key West can’t kick out TCI and if TCI can speak, i.e., sell cable to the residents of Key West at the same time as the new franchisee can, it would seem that the renewal provisions in the Act that permit cities to take away franchises without applying the public forum doctrine are unconstitutional.

If these provisions are unconstitutional, how about the access provisions of the Act which require that every cable operator after reaching a certain size provide access (free channels) for public educational and governmental access (so called PEG access) and to lease certain channels outright to the public (so-called Leased Access) and require that the operator “must carry” all the regular over-the-air television stations in their localities on their system for free?  It is this feature of the Act (access) that engaged the D.C. Circuit panel a few weeks ago in Quincy Cable
and which has also engaged the attention of another panel in the First Circuit for over a year and one half in Berkshire.

Ted Turner is the moving force in part behind Quincy Cable since he does not want cable operators to be required to carry network stations, e.g. the local CBS station, for free which is what cable operators have to do under the Act now.  Whether he will continue to feel this way if he gains control of CBS remains to be seen.  But his argument, and the cable operators’ argument, in Berkshire is that it is unconstitutional to be forced to provide access.

The Supreme Court has held in Red Lion
 that it is constitutional to require access to an over-the-air television station if there are just a few channels available on which to speak (the scarcity doctrine) but unconstitutional to require it if there is economic scarcity such as in newspapers (Tornillo).
  Cable does not fit either example and when the question reached the Supreme Court once before, the Court ducked it but noted that the First Amendment arguments made against PEG access by cable operators were “not frivolous”.

No one, of course, knows where the D.C. Circuit and First Circuit panels are going to come out in this question and it is obviously foolhardy for cable First Amendmentniks to claim victory on the basis of an oral argument.  Perhaps, however, the flavor of the argument can be gained from one of Judge Bork’s questions, which in substance was: Since we cannot justify restrictions of speech on the basis of physical scarcity in cable, what is the justification?

If the truth be known, there is no other justification unless it is on the basis of natural monopoly, i.e. economic scarcity held unconstitutional in Tornillo, or on the basis of the physical disruption of streets by the cable operator.  On the latter point, however, lawyers for cable companies have introduced evidence in some cases that newspapers burden
 the streets more than cable companies, and so one wonders as to whether that argument can provide a justification for limitation of speech.

Yet, when these cases reach the Supreme Court, and it is inevitable that some if not all will, perhaps that Court will articulate a rationale that will save the constitutionality of the Act.  Right now, however, it seems that several of its provisions are in trouble, and if the courts continue to find constitutional infirmities in it, as they have in the last couple of months, the Act may very well disappear.
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