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It hasn’t been a very good year for Big Media, in the courts or anywhere else.  First, tiny Cap Cities swallowed up ABC, and then Ted Turner tried to do the same to CBS.  Then the Supreme Court released its blockbuster decision in Dun & Bradstreet,
 which may threaten to undermine libel protection for all news media.  And finally, late last month, in Quincy Cable,
 the D.C Circuit held unconstitutional the FCC requirement that cable systems must carry local network affiliates (and others) for free.

Variety headlined the must-carry decision with a page one banner “Court Shifts Power to Cable TV.”  And the broadcast industry has been in a furor ever since.  Last week the National Association of Broadcasters said it would appeal the decision to the Supreme Court.

Must-carry works like this:  you own a cable system in the South Bronx, but your system carries only twenty channels.  You want to drop one of New York City’s local channels — for example, Channel 5 — and run HBO instead.  Under the FCC rules, you must carry Channel 5 even if it means keeping HBO off the air.

In a major First Amendment ruling, issued only a few weeks ago, the D.C. Circuit held in Quincy Cable that the FCC must-carry rule, as drafted, violated the First amendment rights of cable operators to pick and choose programming as they saw fit.  Judge Skelly Wright wrote the unanimous opinion.  Judges Bork and Ginsburg made up the rest of the panel.  The decision was a victory for Ted Turner, who wanted cable operators to be free to take his super station WTBS rather than be required to carry existing local stations, and for a small Washington state cable outfit that wanted to replace local network affiliates with more specialized cable programming.

In dictum, the court went even further than its holding, which was limited to the particular must-carry rule at issue, and said cable operators were more like newspaper owners than broadcasters. Under such an analysis the FCC could never draft a must-carry rule that would be constitutional.  This dictum and possibly even the holding of the case conflict with the provisions of the new Cable Act, which permits must-carry.  After Quincy Cable, it is questionable whether the Cable Act, which is under constitutional attack elsewhere, will survive scrutiny.

Major Case

Quincy Cable is a major First Amendment case, but, at a very practical level, it pits the power of network stations against cable operators.  Since the days when cable was in swaddling clothes, the FCC has preferred over-the-air television to cable.  Although the FCC has a clear mandate from Congress to regulate over‑the‑air television, until last year, when it passed the Cable Act, Congress had never given the FCC any special jurisdiction over cable.

One of the vestiges of this FCC policy is the must-carry rule.  From a historical perspective, when cable existed mostly to bring everyone a clearer signal, the rule made some sense. But in an era when more than 20 million people have pay cable (e.g. HBO) and the only way they can see HBO is through cable, the rule’s potential to exclude HBO in favor of local broadcasting becomes a serious First Amendment concern.

As noted, lurking underneath this case is the question of media power.  Who is going to be the more powerful, cable or network television?  If networks can appropriate local cable channels, clearly networks emerge triumphant.  On the other hand, if cable can generate sufficiently attractive programming, it can mount a competitive challenge to the networks.

Quincy Cable might be a very attractive case for the Supreme Court, for which media power seems to be an intoxicant.  By deciding the case for the cable industry, the Court would seemingly be in a position to cut back the power of the networks.

This is not to say that the Supreme Court decides media cases on an unprincipled basis.  One does wonder, nonetheless, whether a unifying principle in the Court’s media decisions is its desire to lessen the power of Big Media.

Take libel cases as an example.  With one exception, the Burger Court has never decided a case in favor of the media.  In commenting on antitrust cases, former Justice Potter Stewart used to say that the underlying principle seemed to be that the Government always won.  In libel cases, it seems that the media always lose.

Last month, the Court stunned many members of the Communication Bar with its decision in Dun & Bradstreet.  Dun & Bradstreet has published an erroneous credit report stating that the plaintiff had gone bankrupt.  In reality, however, one of the plaintiff’s former employees had filed for bankruptcy, and the seventeen-year-old high-school student paid by Dun & Bradstreet to review Vermont bankruptcy pleadings had misread the petition.  The jury returned a libel verdict of $50,000 in presumed and $300,000 in punitive damages, and the Vermont Supreme Court affirmed the verdict despite Dun & Bradstreet’s assertion that it had not acted with the “actual malice” allegedly required by Gertz v. Robert Welch, Inc.
 as a precondition for an award of presumed or punitive damages.

The case thus presented the Court with the question whether to apply the “liberal” constitutional or the “conservative” common-law rule governing the availability of presumed and punitive damages.  Application of the constitutional rule would shield Dun & Bradstreet from an award of presumed or punitive damages unless Dun & Bradstreet had published its credit report with “reckless disregard” for its truth or falsity; application of the common‑law rule would allow the imposition of presumed or punitive damages without a showing of special fault.

A majority of the Court refused to apply the constitutional rule concerning presumed and punitive damages and left standing the common-law ruling of the Vermont Supreme Court.  This means that, in Vermont, all that you need to do to obtain large verdicts against credit-reporting companies for presumed or punitive damages is to prove that a credit report is false.  Unlike constitutional libel, which requires fault, e.g., “reckless disregard” or “negligence,” the common law only requires publication of defamatory false information.  This decision shocked the Communications Bar, which had assumed, under the 1974 Gertz case, that a libel plaintiff in a case like this would be required to prove at least negligence.

Application Limited

The Court tried to soften the blow by saying that its ruling on the availability of presumed and punitive damages applied only to private matters (the Dun & Bradstreet credit report was distributed to only four or five people), but members of the Communications Bar are wondering whether they can feel the earth trembling beneath them.  Apparently public speech, whatever that is, is protected by the First Amendment, whereas private speech is not.

The devious possibilities that this distinction opens up are endless.  For example, are stories about the private lives of public officials or public figures like Carol Burnett protected speech or not?  Before Dun & Bradstreet came down, the media could write about them and be protected by the First Amendment.  But what is the rule after Dun & Bradstreet?  Will the common law be revived to protect these privacy interests, or will the Court be tempted merely to cut back the constitutional protection for the press, which now requires recklessness (very difficult to show), to a much lesser standard, such as negligence?

If Chief Justice Burger and Justice White have anything to say about the matter, it will be at least the latter.  To the shock of many, each came out of his closet in Dun & Bradstreet and said what some had suspected all along:  neither of them would vote for the New York Times Co. v. Sullivan
 rule, that seminal piece of constitutional law, if the case were to come before the Court again.  For twenty years, no one  on the Court dared to utter such a thought.  But there it is – and perhaps Justice O’Connor and Justice Rehnquist are of the same mind.  Can it be that we are only one Reagan appointment away from a complete revolution — or counterrevolution, to be more precise — in libel law?

It is entirely possible.  If the Court’s only guiding principle is whether or not to cut back on media power, then the media certainly will lose the protections of Sullivan, which gave the press more “breathing room” that it had ever had before.  True stories lay on the cutting-room floor before Sullivan  because of publishers’ fear of libel suits; such stories were published after Sullivan because the Court’s ruling had dissipated those fears.  For example, without the protection of Sullivan, would the press have published the details of Watergate?  Perhaps not.  In other words, without Sullivan, no Watergate.
Libel Rules to Be Studied

Ironically, however, while the Court may be concerned, implicitly and explicitly, about media power, it probably is necessary for the press to have that power in order to offset the power of the government  One of the consequences of the present television age is that government is more powerful precisely because, like the news media, it too can reach into every home through access to Big Media, with presidential press conferences and the like.  Thus while the Court re-examines the rule of libel — which it will do, matter how much the press howls — the Court should be extremely careful not to throw out the baby with the bathwater (the Sullivan rule).

Which takes us to must-carry and the Supreme Court.  A reasonable case can be made that, if the networks take the case to the Supreme Court, they will be sitting ducks.  In the first place, they will have to argue against the First Amendment rights of cable operators.  Secondly, they will have to argue that their own First Amendment rights are greater than their competitors’.

Under these circumstances, perhaps the better part of valor would be to spare the Supreme Court the spectacle of two television broadcasters fighting over which one has the greater protection (i.e. cable or over-the-air broadcasters).  An alternate strategy would be for the over-the-air broadcasters to drop the Quincy appeal and instead try to fashion must‑carry rules at the FCC that would be constitutional.

If the issue of media power is implicitly or explicitly a consideration in the Court’s decision-making process, then First Amendment cases should be carefully picked before they go to the Court.  Of course, this is more easily said than done.  A client that believes in its case may want to take it before the Court regardless of the decision’s impact on others.  But taking Quincy Cable to the Court might give the Court a clear‑cut opportunity to whale at media power, and one may ask whether that is generally desirable these days.  The more the Supreme Court adopts a pattern in which Big Media always loses, the more likely it is that the Court will throw the baby out with the bathwater.
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