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The Grass Grows Greener in the Media’s Yard, while Non-Media Defendants Cultivate Greenmoss.

Five months have passed since the initial shock waves set in motion by the U.S. Supreme Court decision in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.
 rolled through the libel defense bar.  The case seems to have unearthed the principles of common law libel, long thought to be resting in peace under Sullivan’s headstone.  Greenmoss effectively held that the common law of libel damages — not the constitutional law of New York Times Co. v. Sullivan
 — applies to private speech between private figures.  Can Greenmoss be read to apply to other situations?  Probably not.

Think of Greenmoss as a customized information case.  If you sell particular information (such as a Dun & Bradstreet credit report) to a particular customer, you may be subject to common-law damage rules, otherwise not.  Dun & Bradstreet did exactly that in the Greenmoss case:  it sold five reports about the Greenmoss company, which unfortunately stated that Greenmoss was bankrupt when it was not.  The Court held that Dun & Bradstreet would not get the benefit of the liberal constitutional rule of Sullivan and its progeny, which requires “actual malice” as a predicate for awarding presumed or punitive damages, but rather would be governed by the rules of the common law allowing such damages without any special showing.

Accordingly, if you are a seller of custom-made information — such as original computerized information which does not republish information already reported by the news media — the common law may be found to apply.  Because of the “customized” nature of the information in the case, therefore, Greenmoss would seem to have little application to ordinary publishers who publish newspapers, newsletters and the like.

Actual-Malice Standard

In Sullivan, the Supreme Court held that no public official could recover for damages to his reputation because of false and libelous statements unless the defendant was shown to have published the statement with “actual malice,” that is, “with knowledge that it was false or with reckless disregard of whether it was false or not.”
  This “actual malice” standard set forth in Sullivan for public officials was soon held also to apply to public figures — persons who had achieved some degree of notoriety in their community or who had thrust themselves into the vortex of public controversy.

In Rosenbloom v. Metromedia, Inc.,
 however, a plurality opinion that would have extended the protection of the “actual malice” standard to all publications of general or public interest, regardless of whether the plaintiff was deemed a public or private figure, failed to garner a crucial fifth vote.

The elusive majority was achieved in 1974 in Gertz v. Robert Welch, Inc.,
 where Justice Powell concluded that the heightened constitutional scrutiny embodied by Sullivan’s actual malice standard was warranted for public officials and public figures because they assumed a risk of public scrutiny and had access to the media in order to rebut false charges.  Since these reasons do not pertain to private citizens, their reputational interests were found entitled to greater protection under state defamation laws, although not without limitation.  States were therefore held able to fashion standards of liability based on some degree of fault for libelous statements about private individuals, but could not award presumed or punitive damages unless the plaintiff established knowledge of falsity or reckless disregard of the truth (actual malice).

Plaintiffs Separated

Gertz dichotomized plaintiffs — rather than issues — into public and private figures.  Later court decisions reinforced the importance of this dichotomy by examining circumstances that might distinguish public from private figures.
  Yet, in these decisions the defendant (except perhaps for Senator Proxmire) had been a part of the regular press — publishers, broadcasters and other ordinary purveyors of news and commentary.  Certain courts therefore questioned whether Gertz should apply with the same force to communications made by private individuals and non-media defendants.  Greenmoss initially arose in the context of this issue.

Dun & Bradstreet, the financial and credit information service, for a fee provides subscribers with financial and related information concerning companies about which the subscriber requests data.  The reports are provided on a confidential basis to the particular subscriber requesting the data and are not to be revealed to any third party.  In July, 1976 a youthful employee of Dun & Bradstreet who regularly reviewed Vermont bankruptcy pleadings erroneously informed his employer that Greenmoss, a Vermont construction company, had filed for bankruptcy.  In fact, the petition had been filed by a former Greenmoss employee who no longer was connected with the company.  The false report was sent on July 26, 1976 to five subscribers who had contracted with Dun & Bradstreet to receive reports about Greenmoss.  That same day, plaintiff learned through its bank of the distribution of the false report.

Correction Made

After plaintiff told Dun & Bradstreet of the error, a correction was issued a week later to the five subscribers.  The correction did not satisfy Greenmoss, which sought the names of the subscribers in order to contact them directly.  When Dun & Bradstreet refused to identify the subscribers, Greenmoss sued for defamation.

The jury returned a verdict for plaintiff, awarding $50,000 in compensatory or presumed damages and $300,000 in punitive damages.  On appeal, the Vermont Supreme Court held that credit reporting firms such as Dun & Bradstreet were not the “type of media worthy of First Amendment protection” afforded defendants in Sullivan and that the constitutional limitation on awards of punitive and presumed damages set forth in Gertz did not apply to a private plaintiff’s libel action against this non-media defendant.

Greenmoss thus raised the question whether courts in libel actions must examine not only the status of the plaintiff (public official or figure vs. private figure) but also the defendant’s status (media vs. non-media).  The Supreme Court, however, refused to endorse the proposition that non-media defendants’ First Amendment interests were attenuated in defamation actions.
  Nevertheless, a majority of the Court upheld the judgment against Dun & Bradstreet, with five justices agreeing that Gertz’s limitation on presumed and punitive damages did not apply in all private figure defamation cases.

Greenmoss and ‘Matters of No Public Concern.’

Following Gertz’s explicit rejection of the Rosenbloom plurality’s “public or general interest” test, courts were generally not called upon to develop the distinction between matters of public and private concern.  No doubt in recognition of this vacuum, the Greenmoss dissent criticized the plurality and concurrences for having “provided almost no guidance as to what constitutes a protected ‘matter of public concern.’ ”

What the plurality did state was that “public concern” must be determined by the “ ‘expressions content, form and context . . . as revealed by the whole record.’ ”
  The facts found relevant in Greenmoss were that (1) the speech was solely in the individual interest of the speaker and its specific business audience; (2) the speech was wholly false and clearly damaging to the victim’s business reputation; (3) the defaming credit report was made available only to five subscribers who were bound by agreement not to disseminate it further; (4) the speech was motivated solely by the desire for profit; and (5) arguably the speech was objectively verifiable.

The plurality did not ascribe primacy to any one of these factors.  Taken together as equally important components of the plurality’s analysis, these factors provide a narrow realm in which purely private speech may be found to exist.  The Dun & Bradstreet report was perceived to involve no matter of public concern because it contained factual business information provided to a limited number of customers who specifically sought the information for their personal commercial use.  In short, the Court concluded that, for a communication to be found purely private, it would have to be nothing more than customized factual information of a commercial or similar nature.

Lowe v. SEC

This concept of customized information closely resembles the distinction on which the Supreme Court rested its decision in Lowe v. S.E.C.
 only two weeks before.  In that case, the SEC had succeeded in enjoining the publication of a securities newsletter under the Investment Advisors Act of 1940.  Although the publisher claimed a violation of the First Amendment, the Court held simply that, while an investment advisor who sells customized information to his clients may be subject to the 1940 act, one who publishes financial information for everyone is not.  The Court noted that Congress, in excluding such “nonpersonalized publishing activities,” was plainly sensitive to First Amendment concerns.  In overturning the injunction against Lowe’s publication, the Court thus held that “[a]s long as the communications between petitioners and their subscribers remain entirely impersonal” and do not develop into fiduciary, person-to-person relationships, the matter would find presumptive exclusion from the Act.”

While Lowe was decided on statutory grounds, the Court nonetheless seemed to acquiesce in the constitutional distinction it understood Congress to make between “tailor-made” advice given to particular customers and more general advice given to the public at large.  The customized nature of the communication is similarly at the heart of the Court’s perception that the Dun & Bradstreet report about Greenmoss involved no matter of public concern.  The credit report was provided by Dun & Bradstreet to a limited number of its customers who expressed a special interest in learning about Greenmoss’s financial situation.  That report was custom-made to meet the specific need of those subscribers.

Little Threat to Media

Given this understanding of the scope of Greenmoss’s applicability, the decision should pose little threat to the broadcast and print media, or even to data base services like Lexis or Westlaw.  As publishers of information of interest to readers or listeners at large, they simply do not fall into that category of vendors of customized information about which the Greenmoss plurality was concerned.  That concept must also exclude trade publications, such as Lowe’s securities newsletter, as well as the general circulation newspapers, magazines and broadcast programming.

In what contexts, then, is Greenmoss likely to apply?  Credit reporting agencies that provide financial data upon specific request clearly run the risk of being held for punitive and presumed damages for false and defamatory reports even absent proof of actual malice.  Yet, it must be recalled that Greenmoss applies only to private figures, so that it ought not to be the case that a “public figure” corporation or entity should be entitled to presumed or punitive damages without showing Sullivan malice.  Moreover, not all credit reports, as the Court itself cautioned, are necessarily of no public concern.  Credit reports even about arguably private figures will fall outside Greenmoss if the information is not custom-made to respond to a particular inquiry but given a wider, unsolicited distribution.  Thus, the erroneous report about Greenmoss’s alleged bankruptcy filing ought not be the basis of presumed or punitive damages absent actual malice if distributed to an industry-wide audience by a clearinghouse monitoring the financial well-being of the Vermont construction industry.

Greenmoss Effect Questioned

Broadly speaking, similar vendors of data base information stand to lose the protections afforded Gertz if they provide customers with customized information about third parties that is false and defamatory.  Greenmoss would presumably apply if a package of information was being culled and tailored for a particular customer or customers who had sought that data.  But what about an item of information collected and added to a huge pool of data that is accessible to a large number of subscribers, but which item is actually summoned forth by a single customer?  Would Mead Central Data be liable for presumed and punitive damages if it negligently reports the erroneous Greenmoss filing in its Lexis bankruptcy cases, and the same five recipients of the Dun & Bradstreet report obtain the false information by a search request “name (Greenmoss) and bankruptcy and date after 1/1/76”?

Since the information in the Lexis library is generally available to all Lexis customers, the answer is “no.”  The fact that only certain customers may actually read a specific item of information does not convert the transmission of that information into a custom-made communication personally tailored by the speaker for the recipient.  To the contrary, it is the Lexis user who narrows his request, searching the general pool of information much like a reader scans the newspaper for articles of personal interest or a scholar scours shelves in a library for a particular edition.  Providing access to a large pool of information that is of general and varied interest to the legal profession and the public simply does not equate with the direct, personally responsive communication found to be of no public concern in Greenmoss.

Inter-Office Communication

Private communications among private parties may arise in other contexts as well.  The inter-office communication is one likely candidate.  Recently, the U.S. Court of Appeals for the Fourth Circuit held Greenmoss applicable to an internal memorandum written by an investigator examining a policyholder’s claim of auto theft, in which the claimant was accused of being connected with the Mafia.
  Personalized communications arising when employees have been disciplined or fired — long an area of private slander and libel suits — presents another potentially fertile field for the application of Greenmoss.
  In such an instance, the applicability of Greenmoss may be justified to the extent that the defamatory statement is made as part of a direct relationship involving the imparting of information designed by the speaker to serve the business or personal needs of the recipient.  In this context, the information is provided because it is an individualized communication of data or information particularly responsive to the recipient’s express demands.

The same statement in other contexts, however, may well demand a different conclusion.  Thus, the investigator’s statement ought not to be the basis of presumed or punitive damages absent actual malice if included in a report about the criminal prosecutions of alleged organized crime figures for operating a car theft ring.  Nor should negligence in erroneously reporting to a third party a positive blood test of a donor be deemed presumptively damaging if instead reported during a discussion about the difficulties of blood banks in screen donors with AIDS.

The ultimate paradox of Greenmoss, of course, is that its impact will be felt almost exclusively by defendants who are not in the regular business of publishing or disseminating information.  Instead, the “no public concern” criterion announced in Greenmoss will be met only with respect to defendants who are not in the business of disseminating information of concern to diffuse audiences i.e., non-media defendants.  Thus, while the Court refused to draw a distinction between media and non-media defendants for purposes of its constitutional analysis of defamation law in Greenmoss the practical impact of the decision is to entrench just such a distinction.
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