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[5] – Fact/Opinion in Light of Milkovich v. Lorain Journal Co.

 The United States Supreme Court decision in Gertz v. Robert Welch, Inc.,
 included dictum as follows:

Under the First Amendment there is no such thing as a false idea.  However, pernicious an opinion may seem, we depend for its correction not on the conscience of judges and juries but on the competition of other ideas . . . .  There is no constitutional value in false statements of fact, [but] the First Amendment requires that we protect some falsehood in order to protect speech that matters.

This part of the decision was considered dictum because the allegedly defamatory statements about the plaintiff-Gertz were stated as facts and not opinions.  However, it was because of this particular language that some courts and commentators decided that opinion could not be regulated.  The American Law Institute in the Restatement (Second) of Torts stated that unless there were undisclosed defamatory facts, opinion was absolutely protected.
  Some state and federal courts also followed this line of reasoning.
  One of the most important decisions to rely on this reasoning was that of Ollman v. Evans
 in which a professor sued two syndicated columnists for writing that he was a Marxist activist.  The district court ruled that the column was opinion and was thus protected under the First Amendment.

However, the United States Supreme Court put an abrupt end to this exception and the protection of opinion in the area of defamation in its decision of Milkovich v. Lorain Journal Co., 
 stating:  “we do not think this passage from Gertz was intended to create a wholesale defamation exemption for anything that might be labeled ‘opinion.’ ”
  The United States Supreme Court refused to review the criteria used by the lower courts to evaluate the statements because First Amendment values are “adequately secured by existing constitutional doctrine without the creation of an artificial dichotomy between ‘opinion’ and fact.”
  Furthermore, opinion is not protected if it includes falsity which can be proven by the plaintiff, and the test to be administered by the “reasonable factfinder”
 is that the factfinder must decide if the statements presented as opinion imply falsity.  The decision stated that there need be no special protection given to opinion, because existing constitutional doctrine already secured First Amendment values.

[6] – Qualified Privilege in Employer-Employee Relationship.

The general rule is that an employer has a qualified privilege to publish an employee’s work record or qualifications provided that he does not abuse that privilege.
  This often arises in the context of job reviews, recommendations for other employment, and the firing of incompetent employees.
  Abuse of the privilege occurs
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