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The word and picture mongers of New York have good reason to celebrate the latest term of the Court of Appeals.  All but once, the State’s highest tribunal befriended the advocates of free expression and unfettered access to information.  In the marketplace of ideas, the doctrine of free trade appears to be firmly established.

Take, for example, the notorious case of Associated Press v. Bell.
  The defendant, twenty-year-old Robert Chambers, a former altar boy, is charged with the murder of teenager Jennifer Levin.  In a videotaped statement, Chambers admitted killing his date during “rough” sex in Central Park.

The magnetic attraction of the case for the press lies in what the Court described as “[a] combination of violence, youth, sex and privilege.”
  Hence the newspaper reporters’ natural chagrin when the trial judge closed the courtroom for a suppression hearing, holding that disclosure of the challenged statements threatened to inflame potential jurors and deprive Chambers of a fair trial.  The judge excluded the public “reluctantly and with great emotion,”
 but felt bound by caselaw from the Court of Appeals.  The Associated Press, NBC and other media representatives instituted proceedings that very day to gain access to the hearing.

In opening the courtroom doors, the appellate tribunal took a giant step away from its decision only a decade earlier.  Then the U.S. Supreme Court affirmed the Court of Appeals by holding that the right to public proceedings belongs to the accused, not to the press or the public.
  It was this decision that the trial judge “reluctantly” followed in Associated Press v. Bell.  Quoting Cardozo’s warning that “the content of constitutional immunities is not constant, but varies from age to age,” the Court of Appeals pointed out that only a year after Gannett the Supreme Court recognized in the First Amendment a right of access for the press and the public to criminal trials.
  This right extends, the Court of Appeals held, to pretrial suppression motions, which “frequently challenge acts of the police and prosecutor … giving particular value and significance to conducting such hearings in the public eye.”

Although access is not to be lightly or arbitrarily denied, the Associated Press v. Bell Court did shy away from any suggestion that the right is absolute.  It drew a middle line: “a hypothetical risk of prejudice or taint cannot justify categorical denial of public access to suppression hearings because, as a general matter, the important interests of both the accused and the public can be accommodated.”

A defendant who asserts that his or her right to a fair trial may be compromised by publicity bears the burden of proving that contention.  There must be “specific findings” showing the existence of a substantial probability of prejudice due to publicity and also establishing that closure of the proceedings is the only reasonable alternative.
  No such findings were made in Associated Press v. Bell.  Thus, “the trial court improperly closed the door on petitioners’ First Amendment rights.”

Concern for First Amendment protections was similarly evident in the Learning Annex case.
  The Learning Annex is a free magazine listing short nonaccredited courses run by its parent corporation in the New York area.  The latest issue offers instruction on subjects as far apart as belly dancing and the protection of ideas by way of patents, trademarks and copyrights.  

The dispute arose when the Learning Annex decided to distribute its magazine by way of street bins similar to those used by other publications.  The City had no regulation covering such activity.  Instead, newspapers asked the Office of the New York City Corporation Counsel for approval and, after making a personal assessment of its contents, a City attorney determined whether the particular publication was suitable for distribution.  In the case of the Learning Annex magazine, the decision was no.  Eventually, frustrated by the City’s attitude, the Learning Annex placed its magazine in sidewalk bins without authorization.  The City brought injunction proceedings to prevent further distribution of the magazine through these newsracks.

As in Associated Press v. Bell, the Court of Appeals considered very important the First Amendment setting of the case.  The judges agreed that the City may regulate the installation of bins on its sidewalks, but it must do so “by property drawn regulations synchronizing the City’s right to maintain health and safety with First Amendment speech and press freedoms.”
  Among these constitutional freedoms is the right of access to public streets and sidewalks, because the freedom to publish would be meaningless if one did not have liberty to circulate the message.

Accordingly, restrictions against the use of street bins can be imposed only by way of reasonable time, place and manner regulations which have been properly published.  These must be content neutral, sensitively calibrated to the governmental interest at stake, and must also leave open alternative channels of communication.”

In the Learning Annex case, no such regulations had been adopted.  Because the City vested arbitrary authority in a government attorney who reviewed the applications without any objective standards, his unfettered discretion had the potential for suppressing particular points of view.  The City was therefore not entitled to an injunction restricting the Learning Annex magazine’s use of street bins for distribution.  No such order could issue unless based on proper regulations.

The Court of Appeals twice showed its willingness to go beyond the limitations of the First Amendment and find more extensive protection for expressive activity in the State Constitution.  It did so in a pair of criminal cases which boomeranged back to the Court of Appeals after its expansive interpretations of federal constitutional guarantees were overturned by a more cautious U.S. Supreme Court.  Seizing their opportunity on remand, the New York judges echoed their original conclusions, but this time grounded them in the State Constitution.

The first was an obscenity case, People v. P.J. Video Inc.
  The Supreme Court had upheld a search warrant previously found unconstitutional by the New York Court of Appeals under the Fourth Amendment of the U.S. Constitution.  The difference of opinion between the two Courts centered on whether police affidavits describing sexually explicit videocassette films were sufficient to justify the issuance of a search warrant directed against “obscene” materials.  On remand, after being told by the Supreme Court that the Fourth Amendment did not invalidate the warrants, the New York Court of Appeals announced that “article I, §12 of the State Constitution imposes a more exacting standard for the issuance of search warrants authorizing the seizure of allegedly obscene material.”
  It ordered that the films be suppressed.

At the outset, the Court recognized that it must consider two fundamental rights, the right of free expression and the right of citizens to be free from unlawful governmental intrusions.  It pointed out that uniformity between federal and State constitutional interpretations is desirable but not necessary, recalling its recent rejection of the “good faith” exception to the warrant requirement.
  Similarly, in P.J. Video, the Court of Appeals rejected on State constitutional grounds that the Supreme Court application for _________ of the circumstances fair probability test for the obscenity of materials described in a warrant.

By focusing on only one of several elements of the statutory definition of the crime, charged the Court of Appeals, the Supreme Court ruling had effected a “dilution of the requirements of judicial supervision in the warrant process.”
  The Court of Appeals decision was also influenced by its recognition that New York is a State where freedom of expression and experimentation has not only been tolerated, but encouraged.

The other case expanding State constitutional remedies was People ex te. Arcata v. Cloud Books, Inc.
  The defendant was an adult bookstore, it also showed movies that were sexually explicit but not obscene.  Some of its patrons used the premises to commit illegal sexual acts.  To prevent this, the District Attorney of Erie County sought a court order closing the bookstore as a public nuisance.  The bookstore resisted on the grounds that the order violated its constitutional rights to freedom of expression.

On Cloud Bank’s debut in the Court of Appeals, the New York judges invalidated the order on the ground that the State had not shown that closing the bookstore was the least restrictive means by which it could abate the nuisance caused by its customers.  The Supreme Court  reversed ____________ its view [that] the bookseller’s First Amendment rights had never been threatened by closure of the store.  Because the order was not directly aimed at First Amendment activity, its incidental effects were unimportant.  On appeal, the New York Court of Appeals reasserted its conclusion to the contrary, thus ___ ____ Article _ Section _ of the State Constitution.

The Court pointed out that freedom of expression in books, movies, and the arts varies considerably around the states.  But New York has a long history and traditions of existing freedom of expression often tolerating and supporting works which in other states would be found offensive to the community.  Thus, the fact that the State’s direct intention was not to gag the bookseller was not disputed if the order would indirectly achieve the ___________ traditional terms and not when ________.

[WP NOTE:  Mystery endnotes 
 and 
 stored here.]

________- the court also showed sympathy toward those who seek to convey or obtain information.  Expansive constructions of New York’s Freedom of Information Law of ___ allowed a newspaper and an individual access to records they had been denied.
  And in a defamation tort the court strongly reaffirmed the constitutional protection given to statements of opinion.
  

But if the Court of Appeals is so committed to the ideals underlying the First Amendment, why did it deny journalists the protection of New York’s Shield Law unless they obtain their information under a cloak of confidentiality?
  In Knight Ridder Broadcasting, Inc. v. Greenberg, the District Attorney subpoenaed unused footage of a television interview with a man whose wife had disappeared after the interview.  The government decided it needed the outtakes for a possible murder indictment against him.  Knight Ridder, the owner of WTEN-TV, Albany’s television station, unsuccessfully sought to quash the subpoena on both statutory and constitutional grounds.

The Court of Appeals ceded that the 1970 Shield Law expressed a strong desire to safeguard the true channels of news communication.
  The Court nonetheless concluded that the shield clearly guards only information that has been confidentially obtained.

In dissent, three judges castigated their colleagues for transmogrify[ing] news people into agents of the government to collect evidence.
  John D. Kutzer, executive director of the New York Newspaper Publishers Association, immediately pledged to press for amending legislation which would strengthen the statute.  Both confidential and non-confidential materials and sources are already protected by shield laws in California, Montana, Nebraska, Nevada, New Jersey and Oregon.

Although certainly a blow to New York advocates of a strong reporter’s privilege, Knight-Ridder may not be a telling one.  It was decided during a term in which the Court of Appeals was otherwise consistently sensitive to the interests of the press.  Significantly, in Knight-Ridder the Court never squarely confronted the First Amendment issue, instead accepting in a summary fashion the lower court’s rejection of Knight-Ridder’s constitutional claim.

When the New York Court of Appeals does confront the constitutional dimensions of the reporter’s privilege, media advocates can hope for either of two favorable results.  In light of the Court’s recent First Amendment jurisprudence, there is a strong chance that the use of subpoenas against reporters might be limited to ensure strict compliance with the three conditions canvassed by the U.S. Supreme Court in Branzburg v. Hayes.
  These would demand that the subpoenaed material be relevant to a specific probable violation of the law, that it cannot be obtained elsewhere and that there be a compelling and overriding interest in the information sought.

Alternatively, the Court could follow the trail it opened in the obscenity cases where it found greater “First Amendment” protection in New York’s State constitution than the U.S. Supreme Court found under the federal Constitution.
  If the Court chooses this path, it could find more protection for reporters under the New York Constitution than the Supreme Court found in Branzburg.

There are few state courts, if any, that find more “First Amendment” protections under state Constitutions than under the federal Constitution.  But the New York Court of Appeals did it more than once this last year and will no doubt do it again.  If indeed, as some fear, the U.S. Supreme Court becomes Borkian and possibly inimical to civil liberties, the New York State Court of Appeals may turn out to be a welcome refuge.  In that event, its sanctuary will hearten those who share Learned Hand’s belief that “we must not yield a foot upon demanding a fair field and an honest race to all ideas.”
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