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Must-Carry Rules
Struck Down Again

In striking down the FCC’s newest must-carry rules, a unanimous panel of the D.C. Circuit Court of Appeals again has failed to address the fundamental constitutional question raised by must carry:  can the government ever constitutionally require access to a cable system?  Sidestepping this issue, Chief Judge Patricia M. Wald, writing for a three-judge panel in Century Communications Corp. v. FCC, No. 86-1683 (D.C. Cir. Dec. 11, 1987), held only that the FCC had failed to demonstrate that this set of rules advanced a “substantial governmental interest” or was “narrowly tailored.”

The must-carry rules struck down in the December 11 decision were the FCC’s second effort at producing rules that would pass constitutional muster.  The FCC’s first set of must-carry rules were struck down for similar reasons two years earlier by a different panel of the same court in Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434 (D.C. Cir. 1985), cert. denied, __ U.S.__, 106 S. Ct. 2889 (1986).  (See Cable TV Law & Finance, Aug. 1985, p.1)

Court Ducks Access Question Again

Both Quincy and Century Communications are important access cases (as distinct from prior restraint cases) in which the court has refused to decide the access question.  In Quincy, the court declined to resolve the issue of what standard of review should be applied to government restrictions on cable.  The court did note, however, rather than treating cable like broadcast television where access is permitted, that “for purposes of the First Amendment, the analogy to more traditional [print] media is compelling.”  768 F.2d at 1540.  (See also Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).

Quincy unfortunately did not decide whether the rule of Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974) – which makes it difficult, if not impossible, to obtain access to the print media – should be applied to cable television – should be applied to cable television.  It held instead only that the must-carry rules were so defective that they failed even the de minimus test of U.S. v. O’Brien, 391 U.S. 367 (1968), which permits burdens on speech under certain circumstances as long as they are “incidental.”  Under O’Brien, an incidental regulation on speech will be upheld only if it “furthers an important or substantial governmental interest . . . and if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest.”  391 U.S. at 377.

Following the Quincy decision, the FCC, responding to congressional and broadcast industry pressure, solicited comments for revised must-carry rules.  A compromise between the broadcast and cable industry was reached and was essentially adopted by the Commission in November 1986.  (See Cable TV & New Media, Jan, 1987, p.1; Dec. 1986, pp. 1, 4-5.)

The new must-carry rules were no longer intended to protect over-the-air broadcasters.  Instead, they reflected the FCC’s determination to “give viewers the capability to preserve and reestablish their independent access to the available over-the-air program choices . . . in a manner that will be least intrusive on the First Amendment rights of cable operators and cable programmers.”

The rules consisted of two parts.  One part embodied the must-carry rules:  cable systems, depending upon their channel capacity, were required to carry a limited number of “significantly viewed” over-the-air broadcast stations.  The second part was a consumer education program that required cable operators to inform subscribers that all over-the-air broadcast channels may not be available via cable and to offer to each subscriber an input selector switch (“A/B switch”) to permit a choice between cable service and over-the-air broadcast signals.  The rules were to be in effect for only five years.

The must-carry rules were promptly challenged in the D.C. Circuit.  (See Cable TV & New Media, Sept. 1987, p.1)  The court in Century Communications, as in the Quincy case, declined to articulate a definitive and substantive standard for judging whether the government can compel access to cable.  Instead, the court once again skirted the underlying constitutional issue and focused on the O’Brien test.

Applying O’Brien

The court first addressed the substantiality of the governmental interest and concluded that “the FCC’s judgment that transitional rules are needed is predicated not upon substantial evidence but rather upon several highly dubious assertions . . . [T]he need for a new saga of must-carry rules is more speculative than real.”  The court noted that the FCC had introduced little evidence in support of its assertions that must-carry rules were necessary for the implementation or that in the absence of must-carry rules, cable companies would drop local broadcasts.

The court then turned to the prong of the O’Brien test requiring that the restrictions be narrowly tailored to the substantial governmental interest and found that “the new must-carry regulations, because of their lengthy duration, are too broad to pass [constitutional] muster . . . “  Rather than take five years for consumers to install A/B switches, the court suggested it would take a few months and that subscribers would wait until the final days of the five-year period provided by the must-carry rules before installing the switches.

The court in Century Communications said that must-carry rules are not per se unconstitutional.  It held only that “when trenching on first amendment interests, even incidentally, the government must be able to adduce either empirical support or at least sound reasoning on behalf of its measures.”  In this case, as in Quincy, the court concluded that the FCC had failed to do either.

An open question is whether the court declined to rule out any must-carry requirements only because it has not yet decided what standard of First Amendment protection should apply to cable television, not because it has concluded that the government can, when advancing an appropriate interest, constitutionally compel access to cable.  Given the high level of justification that the court said it will require for any future must-carry rules, the court may never reach the ultimate constitutional question.  If the FCC comes back with new must-carry rules, the Court of Appeals will simply apply the O’Brien test and again find them unconstitutional.  If so, the court could well leave the cable industry in a state of continued constitutional limbo.
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