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In last week’s O’Neill. v. Oakgrove Construction Inc. decision,
 involving a reporter for the Gannett Rochester Newspapers, New York’s Court of Appeals once again served notice that it is going to develop its own First Amendment jurisprudence albeit under the analogous provision of the New York Constitution.  For close observers of the Wachtler Court, this should come as no surprise, since in its last term, the Court clearly said it would look to the State Constitution to invoke civil liberties protection denied by the U.S. Supreme Court. 

O’Neill involved a subpoena by a car-accident victim for press photographs of the accident scene for use in his personal-injury suit.  The trial court, reviewing the photographs in chambers, found that 19 of them “depicted relevant evidence not shown in the police photographs.”  It accordingly ordered their production on the basis that neither the shield law nor the U.S. Constitution protects against disclosure of such relevant and nonconfidential materials.

Nonconfidentiality Issue

For over 15 years, New York courts have been troubled as to whether nonconfidential as well as confidential material was protected by the evolving reporters’ privilege.  Reading narrowly a New York statue that intended to cover both kinds of material, New York courts found no protection for nonconfidential material even after the statute had been specifically amended to cover nonconfidential material.
  The Court of Appeals, however, had never given more than passing attention the question of nonconfidentiality under the New York and federal Constitutions, instead treating the issues essentially as a statutory question.

The Court of Appeals in O’Neill held, first, that litigants cannot transform a newsgatherer into a reluctant witness without showing “clearly and specifically, that the items sought are (1) highly material (2) critical to the litigant’s claim, and (3) not otherwise available.”  In other words litigants must establish a compelling need for the information sought before overcoming the reporter’s presumptive right not to disclose.

Second, the Court stated more broadly that even if the three-part threshold test is satisfied, in the “sensitive area” of discovery against the press, a court must weigh with care the need for discovery against the “extent, if any that press activities are affected,” and deny discovery if the “interest to be served” by compelled testimony is not sufficient to offset the press’s “special burden” from giving such evidence.  Thus, even if a litigant establishes a compelling need for discovery, a subpoena may still be quashed if it is too intrusive into press processes that deserve protection.

The Court’s initial three-part test is not particularly revolutionary.  Ever since a plurality of the Supreme Court recognized in 1972 that freedom of the press necessarily includes the freedom to gather news without automatically becoming subject to subpoena,
 most — but not all — courts that considered the issue have found some kind of qualified constitutional right for reporters to resist subpoenas.  For most jurisdictions, including New York’s federal courts, the test for application of the privileges has been identical or very close to O’Neill’s test.

Privilege of the Press

The second part of the ONeill’s holding, however, is more pathbreaking and more breathtaking.  The Court’s language makes clear that discovery may be denied even after a finding of compelling need for the reporter’s information, because the avoidance of intrusion into press processes is more important than satisfaction of the litigant’s needs.  While this reasoning may be implicit in some federal court opinions,
 it has never been explicitly adopted by the Supreme Court.  In fact, the Court of Appeals was careful to make clear that its reasoning is based on the New York Constitution:

“[W]e have no difficulty in concluding that the guarantee of a free press in Article 1, section 8 of the New York Constitution independently mandates the protection afforded by the qualified privilege to prevent undue diversion of journalistic efforts and disruption of press functions.  The expansive language of our State constitutional guarantee, ...  its formulation and adoption prior to the Supreme Court’s application of the First Amendment to the states, ... the recognition in very early New York history of a constitutionally guaranteed liberty of the press ... , and the consistent tradition in this State of providing the broadest possible protection to ‘the sensitive role of gathering and disseminating news of public events’ … call for particular vigilance by the courts of this State in safeguarding the free press against undue interference.

O’Neill rewrites the Court’s only prior discussions of nonconfidentiality as set forth in Matter of Knight-Ridder v. Greenberg.  There, the Court — after barely mustering a majority to hold that the shield law did not protect a reporter’s nonconfidential interview tape of a murder suspect — disposed of the matter of constitutional protection of nonconfidentiality in a single sentence in which it (a) assumed, without deciding, that there was a reporters’ privilege for nonconfidentiality and (b) said that any such privilege had been overcome because the material sought was “presumably ... relevant.”

Now that the Court has decided there is a strong privilege for nonconfidentiality, that sentence can be con​signed to the junk heap.  In Knight-Ridder, a grand jury sought a reporter’s interview tape which the court found unprotected because it was nonconfidential.  Under O’Neill’s requirement of “clearly and specifically” showing need for even nonconfidential information, the videotape is as privileged as the photographs in O’Neill.

Litigants’ Burden

The Court of Appeals’s reversal in approach should have a substantial effect on lower courts.  In cases involving nonconfidential information, these courts have tended either to ignore the constitutional implications of compelling testimony from reporters
 or to recognize the privilege but find it overcome without searching inquiry.
  The Court of Appeals, however, has now made it clear that “confidentiality, or the lack thereof, has little, if anything, to do with the burdens on the time and resources of the press that would inevitably result, from discovery without special restrictions.”  In other words, it is not just the relationship between reporter and source that merits scrupulous protection, but the entire process of gathering news.

Moreover, the burden of establishing entitlement to discovery from reporters will now fall squarely and heavily on the shoulders of litigants, where it belongs.  As Judge Bellacosa put it in his separate concurrence, courts must now adapt to the principle that “journalists should be spending their time in newsrooms, not in courtrooms as participants in the litigation process.”

The court’s decision to root this broad constitutional privilege in both the State and U.S. Constitutions is particularly significant.  Because the Court’s three-part test is drawn from federal decisions, it would have seemed evasive and artificial not to recognize the privilege under the federal Constitution.  At the same time, the Court has once again revealed its determination to proudly characterize Art. 1, §8 of New York’s Constitution as even more protective of the press than the First Amendment.  That determination, which the Court has shown repeatedly in recent decisions respecting speech and the press,
 results in a rule that (a) draws all the existing strength from the federal privilege, (b) permits the Court to expand that privilege to include inquiry into the discovery’s intrusiveness on press processes, and (c) fully insulates the newly recognized privilege from any adverse changes or narrowing constructions by federal courts.

The message in this approach is unmistakable.  The reliance on both state and federal constitutional authority is not just belt and suspenders.  When in doubt, reporters are to get more protection in New York courts than they get anywhere else.  For the New York press, which relies daily on “the consistent tradition in this state of providing the broadest possible protection to ‘the sensitive role of gathering and disseminating news of public events’”
 the Court’s reaffirmation of its support for that tradition may be the most powerful message that O’Neill sends.
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