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 ‘Milkovich:’ A Modest Loss for the Press
Last week’s libel decision by the Supreme Court in Milkovich v. Lorain Journal Co.
 was a loss for the press but hardly a disaster.  While the Court cut back press freedom in the case, its decision will still make it difficult for libel plaintiffs to succeed in suits brought against the press for statements of opinion.

In Milkovich, a columnist for an Ohio newspaper wrote that a high school wrestling coach, Michael Milkovich, lied at a court hearing where there was inquiry into the coach’s behavior at a meet that ended in a brawl.  As a result of the hearing, Mr. Milkovich was permitted to go to the state wrestling tournament despite allegations that he had egged his team on in the brawl.  The columnist wrote “Anyone who attended the meet ... knows in his heart that Milkovich lied at the hearing.”

Mr. Milkovich sued the paper for libel.  The defense was that the statement about Mr. Milkovich – as well as the headline that his team “beat the Law with the ‘big lie’ – was absolutely protected as opinion under the First Amendment, and so there was no liability.

The Court held 7-2 in an opinion by Chief Justice William H. Rehnquist that the statement was not absolutely protected from a libel action on the basis it was opinion.  The Court reasoned that if a statement of opinion implicates facts then such opinion cannot recklessly disregard these facts if the person allegedly libelled is a public official or public figure.  The Court sent Milkovich back to the trial court to be tried under this standard.  The Court also held that when opinion can be characterized as “imaginative expression” or “rhetorical hyperbole”,
 then the press will be entitled to absolute protection for publication of such opinion.

Justices William J. Brennan Jr. and Thurgood Marshall dissented.  They agreed the Court had addressed the question before it “cogently and almost correctly”.
  They disagreed, however, that the columnist’s opinion necessarily implied defamatory facts about Mr. Milkovich; effectively their view was that the statements were hyperbolic and thus were absolutely protected from libel.

Before Milkovich, many, if not all federal circuit courts
 had held there was an absolute privilege from liability for libel for publishing statements of opinion even though the opinion was libelous.  After Milkovich there will be liability for the press for statements of opinion implicating facts about public officials or public figures when made recklessly or with knowledge that the facts are false.

What the Supreme Court has done is effectively traded the absolute privilege federal circuit courts had granted for liability in libel suits for statements of opinion for a qualified privilege for some of such statements.  In the past, all statements of opinion were free and clear of liability; now only some will be.  The test for statements about public officials and public figures be the test set out in the Sullivan case
 – the leading Supreme Court libel case – that such statements are made “with knowledge that [they were] false or with reckless disregard of whether [they were] false or not.”

New York Standard

Statements of opinion about private individuals involved in matters of public concern will be governed by the relevant state law standard for such individuals.  In New York, for example, the state standard for such private individuals is “gross irresponsibility”
 and so statements of opinion implicating fact in New York published in the press will be constitutionally protected as long as they are not made in a grossly irresponsible way.

Under Milkovich, there will still be absolute protection for opinion that may be characterized as “imaginative expression” and “rhetorical hyberbole”.  The case only covers opinion implicating fact and for all practical purposes holds that such opinion should be equated with fact for purposes of libel.

The bottom line holding of Milkovich in the words of Chief Justice Rehnquist is as follows:  “where a statement of ‘opinion’ on a matter of public concern reasonably implies false and defamatory facts regarding public figures or officials, those individuals must show that such statements were made with knowledge of their false implications or with reckless disregard of their truth.”
  

Ever since the Court handed down its opinion in Sullivan, it has been very difficult for plaintiffs to prove the press is “reckless” or “lies,” as is required by that case, for suits involving public officials or public figures.  A great deal of libel litigation has dried up for this very reason.  For the Court now to say to libel plaintiffs that they now must jump these hurdles for cases where opinion implicates fact, whereas previously such plaintiffs could not effectively bring these cases at all in federal courts – because such opinion was absolutely protected – does not seem like such a great deal for libel plaintiffs.

Impact on Libel Review

Milkovich will, however, have some practical impact on the world of pre-publication libel review and in the real world of libel litigation.  Most libel lawyers had, up to Milkovich, taken refuge in the statement by the Court in Gertz that “under the First Amendment there is no such thing as a false idea.  However pernicious an opinion may seem, we depend for its correction not on the conscience of judges and juries but on the competition of other ideas.”

This statement has generally been read to say that all opinion is absolutely protected and no libel suit can be brought for its publication.  The problem with the statement is indeed that is what it says, not holds.  What Milkovich holds in part is that the Gertz statement is only dictum – a point that, if truth must be known, did escape the attention of many libel lawyers.  As a consequence, it has become a practice in reading a story for libel to advise clients that any statement of opinion may be published whether or not it implicated fact, whether or not it contained imaginative expression and whether or not it was hyperbolic.

Milkovich has brought that practice to an end.  If a statement in an article can be characterized as opinion which does implicate fact, then the statement must be tested by the Sullivan standard if it involves a public official or public figure.  Further the safe haven the opinion allows for, “imaginative opinion” and “rhetorical hyperbole,” will necessarily be closely scrutinized in pre-publication review in order to avoid libel litigation.

In libel litigation itself, a motion to dismiss based on the theory that the opinion implicating fact is absolutely protected will no longer be permitted.  Dismissal will have to await the outcome of pre-trial discovery or even a trial itself.  This is because only through such a process can the subjective intent of the writer be tested as to where he/she entertained serious doubts as to the underlying factual statements or knew them to be false.

Additionally, one can expect additional litigation on the distinction between actionable fact-laden opinion and non-actionable imaginative expression and rhetorical hyberbole.  In Milkovich the distinction caused the 7-2 split in the Court.  While all members of the Court agreed on the rule of the case, seven justices thought the statement in question actionable; two did not.

Further, one can expect additional litigation as to whether particular states will nonetheless retain an absolute privilege for opinion implicating fact under the provisions of their constitutions.  A particular State Court might conclude for example that its “First Amendment” does protect such opinion absolutely, thus over-riding Milkovich.  New York State has done this many times in analogous situations.

Milkovich is not going to bring any happiness to the news rooms of the press. Any time the press is required to trade absolute protection for qualified protection under the First Amendment, there will be no joy in the fourth estate.  Since, however, press freedom, like everyone else’s, is generally not absolute, it is not unreasonable to expect the Court to place qualifications on it from time to time, particularly when an issue of particular freedom has not been faced by the Court before.  In this case the qualification it has articulated does not seem that burdensome.
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