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A Sigh of Relief
Press Lawyers reportedly breathed “a sigh of relief”
 when the Supreme Court handed down its decision in Masson
 last week.  This was because the Court held the press liable only for material alterations of published quotations rather than any deliberate alteration of quotations.  This early relief may, however, be premature:  the Court has now decided three straight libel cases against the press – Masson, Milkovich,
 and Harte-Hanks
 - and in each case has effectively endorsed the jury trial as the proper method for the resolution for libel disputes.

In libel cases the objective of the publisher-defendant is to win on summary judgment, or, if the good Lord it willing, on a motion to dismiss.  This is because once a libel case gets to the  jury, there is a substantial probability the jury will award unreasonably large damages that will require the defendant to seek either reversal or remittitur.  Since most libel cases require the plaintiff to jump a high hurdle – showing that the publisher was reckless, i.e., entertained serious doubts about the truth of the story, or deliberately lied – there has been, for many years, a reasonable expectation on behalf of publishers that they will be able to dispose of libel cases on motion and avoid trials.

In Mason, a writer fabricated quotes for a New Yorker piece on a psychiatrist which the psychiatrist alleged libeled him.  (The writer, Janet Malcolm, denies fabricating any quotations, but stipulated for purposes of the summary judgment motion that she did fabricate.)  The Ninth Circuit affirmed summary judgment for the defendants because the fabricated quotes either did not substantially alter the meaning of the original quotes or represented a “rational interpretation” of the originals.  The Supreme Court held, however, that five of six quotes created questions of fact for the jury as to whether there had been material changes in the quotes or not.

Whether we like it nor not, most journalists change quotes a great deal of the time.  There is no malevolence in this practice since when a journalist is on deadline and has interviewed a subject at length, it is extremely difficult to catch the gist of such an interview word for word in a perfectly precise quote.  In Mason, there was much less excuse for misquotation since the defendant author was not on deadline and spent many hours interviewing the plaintiff on tape.

If we assume that libel cases may often involve libelous misquotation, the key question for further libel  cases is now whether such misquotation is materially different than the original.  Most of the misquotation in Mason clearly meets this test save for one which the Court calls “Sex, Women, Fun.”

According to his taped conversation, Masson hoped to occupy Anna Freud’s house after her death. “[It] is an incredible storehouse.  I mean, the library, Freud’s library alone is priceless in terms of what it contains:  all his books with his annotations in them; the Schreber case annotated, that kind of thing.  It’s fascinating.”  Apparently in connection with the Freud house, Masson described a meeting with a London analyst:  “I like him, so we get on very well.  That was the first time we ever met, and you know it was buddybuddy and we were to stay with each other and [laughs] we were going to pass women to each other, and we were going to have a great time together when I lived in the Freud house.  We’d have great parties there and we were [laughs] - . . . going to really, we were going to live it up.”

Janet Malcolm and the New Yorker changed these quotes to read as follows:  “It was a beautiful house, but it was dark and somber and dead.  Nothing ever went on there.  I was the only person who ever came.  I would have renovated it, opened it up, brought it to life.  Maresfield Gardens would have been a center of scholarship, but it would also have been a place of sex, women, fun.”

Does the quote in the New Yorker differ materially from the quote on the tape recording?  The Supreme Court said this was a “closer question” than the questions presented by the other quotes in the article, but nonetheless sent this question to the jury.  I do not see a material difference between the two quotes.  Each quote has the same “gist or sting:”  not only will the Freud house be a serious library but it will also be a place of “sex, women and fun.”  Thus the Court, in my view, should have granted summary judgment on this quote and not sent it to the jury.

It is one thing for the Supreme Court to announce a rule that sounds terrific.  Publishers are liable only for material changes in quotes.  But in application this rule may not be so terrific, particularly if every “closer question” becomes a jury question and so cannot be disposed of by summary judgment.

As noted, Masson is the third straight libel loss for the press in the Supreme Court in the last three years.  The bottom line of the other two cases is that the press can no longer dispose of libel cases on motion with a defense that the offending publication is “opinion” (Milkovich), and a jury can properly find publishers liable in libel cases in large amounts (Harte Hanks).  Another way to look at all three cases is that the Court has made it easier for libel cases to go to the jury – a process publishers dread since statistically they lose there most of the time.

With these cases Rehnquist Court is chipping away at First Amendment limitations on the law of libel.  Particularly when seen as the third case in this sequence, Masson may not justify the sighs of relief that it first induced.
�	Edward Lucas, “When Words Are Not Sacred,” The Independent 10 (June 24, 1991).


�	Masson v. New Yorker Magazine, Inc., 1991 U.S. LEXIS 3630.


�	Milkovich v. Lorain Journal Co., 110 S.Ct. 2695 (1991).


�	Harte-Hanks Communications Inc. v. Connaughton, 491 U.S. 65 (1189).






80.doc

3

80.doc


