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Hell Hath No Fury
No one could possibly look forward to meeting his former mistress picketing his apartment building with a sign falsely reading “you raped me.”  But whether such distress entitles one to enjoin the picketing is another question.  Surprisingly the First Department, one of the nation’s premier First Amendment courts, answered the question affirmatively and granted an injunction against the picketing and similar libelous statements (Bingham v. Struve).
  The court did not cite the famous Supreme Court case of Near v. Minnesota,
 which holds generally that such injunctions are unconstitutional.

The sign – actually on sandwich boards – read:

ATTENTION
RESIDENTS
OF
19 EAST 72ND ST.
A WALKER BINGHAM 3
RAPED ME AND IS NOT SUING ME
FOR LIBEL.

While pretty much anything goes in New York City, it is fair to say that this sign caught the attention of the otherwise blasé residents of the Upper East Side.  What the sandwich boards did not say was that the alleged rape took place 40 years ago and that the victim had also written to the Union Club, the Social Register, members of Walker Bingham’s Masonic Lodge and to Bingham’s mother and wife and all his Harvard classmates telling them all of the rape.

Bingham sued his former mistress Catherine Stuve for libel and requested an injunction against further communication whether by picketing, letters or whatever.  The lower court denied the injunction; the Appellate Division granted it.

History of Relationship

Bingham first met Struve in 1953 when he was a 24-year-old Harvard Law School student and she was a 19-year-old Harvard Law librarian.  He was in the Social Register; she was from an Irish working-class family outside of Boston.  On their first date Struve says Bingham plied her with alcohol and forced her to his apartment where she passed out, was raped and lost her virginity.

On this unpromising note, an affair began that lasted for more than a year and that Struve alleges destroyed her life.  Before meeting Bingham, she was dating a Harvard undergraduate who, according to her motion papers “was so respectful of [her] that, although he loved her, he never kissed her in the two years they dated before [she] met plaintiff Bingham!”  According to these papers, he never spoke to her again after learning about Bingham except to yell at her across Harvard Yard, “Get Married.”

After the affair ended, Bingham subsequently married twice and Struve once.  Twenty years later they bumped into each other on a suburban commuter train and the affair started up again and lasted for an additional five years.  At the time Bingham was married for the second time, Struve was divorced.

The crux of the dispute – indeed the outcome of the case rides on it – is Struve’s contention that in 1989, five years into her second affair with Bingham, she remembered something hidden in her deep subconscious for 36 years:  the plaintiff raped her on that first date in 1953.  She has said that the only way she can come to terms with this traumatic event and heal emotionally is to publicize her charge and extract an admission of guilt and expression of remorse from Bingham.   As part of that process she has had numerous oral and written communications with his family members, business associates, neighbors and former colleagues.  In August 1991 she began to picket in front of Bingham’s apartment building.

Bingham sued for libel claiming the initial sex was consensual and that there was no rape.  He also sought a preliminary injunction against further picketing and communication.  Justice Arber for the lower court denied the injunction, applying the usual balancing test of irreparable injury to the plaintiff and likelihood of success on the merits.  Because the picketing was peaceful and because the plaintiff bore a heavy burden under the First Amendment to enjoin the speech of Struve, there was no basis for injunction, Justice Arber decided.

On appeal, the Appellate division reversed.  Concluding that Bingham would probably win his libel case, the Appellate Division ruled he was entitled to an injunction.  While noting the First Amendment protects wide-open speech and advances societal interests in public-figure libel cases, e.g., New York Times v. Sullivan,
 “defamatory speech does not advance such societal interest [in cases involving] a private individual.”

No Injunction for Libel

There are many difficulties with this analysis.  First, even if Bingham wins the libel suit, under Near v. Minnesota, he will not be entitled to an injunction, he will only be entitle to money damages.  Second, even though Bingham is not a celebrity or a public official, his position as a private individual confers no special status on him in this case.

Since 1931 it has been unconstitutional to enjoin a libel.  In Near v. Minnesota, the Supreme Court held that there is an absolute right to libel anyone if you want to suffer the consequence.  After publication the victim can sue and collect damages.  There is simply no right to enjoin the libel before it occurs.

In Near the facts were scandalous.  A local publication in St. Paul was devoted to publishing anti-Semitic hate speech.  An article in one of the publications went like this:

If the people of Jewish faith in Minneapolis wish to avoid criticism of those vermin whom I rightfully call ‘Jews’ they can easily do so BY THEMSELVES CLEANING HOUSE.

I’m not out to cleanse Israel of the filth that clings to Israel’s skirts.  I’m out to ‘hew to the line, let the chips fall where they may.’

I simply state a fact when I say that ninety percent of the crimes committed against society in this city are committed by Jew gangsters.

Minnesota sued to enjoin further publication under an anti-nuisance statute and won in the lower courts.  The facts of the case were so unattractive that no lawyer could be found to take it to the Supreme Court.  Finally, the Chicago Tribune stepped up and offered the services of its law firm, Kirkland and Ellis for Mr. Near.

Chief Justice Hughes writing for the Supreme Court held that prior restraints (injunctions) against speech simply were not permitted under the Constitution except possibly in cases involving direct threats to national security, obscenity and direct incitement to violence.

Giving a court the power to enjoin speech gives it the power to censor.  With this power any court would be able to decide what to print or not to print through the issuance of “prior restraints” (censorship orders).  In Near, as noted, the Court held the First Amendment forbids all such prior restraints (including libel) but does not forbid subsequent punishment (damage cases).

Under Near, Bingham v. Struve is an easy one.  Near holds generally that no injunctions are permitted in speech cases; this is a speech case, no injunction.  Judge Arber for the court below hit the nail on the head when she dismissed the request for the injunction on the basis that it would violate the First Amendment.

Private Individuals

The Appellate Division attempted to treat the case as one between two private individuals, one where the usual First Amendment rules do not apply.  It is correct that in the case of Dun & Bradstreet Inc. v. Greenmoss Builders Inc.
 the Supreme Court did indicate that the libel rules for private individuals might be governed by common law principle rather than by the First Amendment principles set out in New York Times Co. v. Sullivan.  But even if Bingham v. Struve is governed by Dun & Bradstreet, no one, other than the First Department, has ever suggested that injunctions are available in private defamation cases brought under the common law.

To the best of my knowledge Bingham v. Struve is the first case ever to enjoin a libel.  As noted, in Near the Court in dictum said speech might be subject to censorship if it involved news of the sailing of a troopship, obscenity or direct incitement to violence.  In the Pentagon Papers case the Court held that no speech (including libel) could be enjoined except on proof that publication must “surely result in direct, immediate damage to our nation or its people”
  While a subsequent case, Nebraska Press Association, put some gloss on the Pentagon Papers case in the free trial/free press context, essentially the rule of Pentagon Papers and Near v. Minnesota remains the same:  No censorship of speech unless national security is imperiled in an extraordinary fashion.

What the Appellate Division is groping for is some way to stop Struve from allegedly harassing Bingham to prevent his emotional distress.  There may be some sympathy for this position, or it may be a position not properly sympathetic to a feminine point of view.  It is hard to tell.  In any event, that is an insufficient basis for effectively overruling one of the great Supreme Court cases, Near v. Minnesota, (and indeed the Pentagon Papers case), which holds generally there can be no censorship of speech regardless of how unattractive the particular facts of a given case may be.
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