Communications and Media Law
The New York Law Journal
June 2, 1993

The Goat Cheese War

The courtroom battle unfolding between Jeffrey Masson and Janet Malcolm is to the future of libel law what Bill Clinton’s haircut is to the future of health care reform: irrelevant, but a hell of a lot  more entertaining than the issues that matter.  In its current posture, the case is just a potent (nay, pungent) example of how a libel trial – nominally a device for restoring reputation – can wreak havoc on the reputations of all concerned.

What law there was to be made in this case was essentially made two years ago, when the Supreme Court declared that only a “material change in the meaning” can make the alteration of quoted material into an actionable falsehood.
  The Court also determined that each of the five quotations now before the jury involved changes that were not immaterial as a matter of law.

The ‘Gist or Sting’

These rulings established that journalists cannot be liable for knowing misquotations that convey the same “gist or sting” as actual statements.  Masson was no great victory for the press, since the Court construed its new rule to require a jury trial.  But the Court rejected more stringent alternative rules that would have made the life of the working journalist awfully difficult.

And to judge from the distance that the working press is trying to put between itself and Malcolm, most journalists must think that the Court gave them all the freedom they need to get their jobs done without undue fear of litigation.

One nice legal question seems to remain open: Is actual malice proven if a reporter knows only that he or she changed a quotation?  Or must the reporter know of the materiality of the change?  The latter is the right rule, because the falsehood lies in the materiality and not in the mere fact of the change.  But the Supreme Court skipped past the question, possibly providing fodder for one or more interesting appeal.

Still, whatever the jurors decide is unlikely to have legal import.  The trial is a spectacle, full of sound, fury and appetizers, signifying nothing.

Did Jeffrey Masson order the baked goat cheese at Chez Panisse?  He testified not; Janet Malcolm says he did.  Anybody who has tasted goat cheese can only hope he is telling the truth.

Did Malcolm suggest that she interview Masson on a nude beach?  He says yes, she says no.  Picture the hypothetical interview.  One can only hope it is she who is telling the truth on this one.

As these and other titanic indicia of credibility are thrashed out in court, it becomes clearer by the day that neither party will emerge from this mess with reputation intact, much less enhanced.

Whether or not she made up the quotes, Janet Malcolm had admitted enough facts to do serious damage to her professional standing.  Her “compression” technique – the practice of rearranging quoted material in time, place and context to make it more readable or coherent – is not something that most journalists care to emulate or defend.  As the New York Times archly noted, compression is “not widely practiced at magazines outside The New Yorker.”

Nor does Malcolm seem to be winning the war of personalities.  Her manner is variously described as “severe,” “timid,” “girlish,” “otherworldly,” “snappish,” “austere,”  We get the image of a precious person, giggling over tea with her subject, hunching over a manual typewriter in search of appropriate quotations to string together, pecking out just a page or two of prose every day – then handing the pages over to be edited by that most dispassionate of critics, her husband.

As for Masson, well, maybe he did not utter the quotations at issue.  But in earlier memoranda and versions of his complaint, Masson accused Malcolm of fabricating four other bombastic quotations – then dropped the charges after the quotations turned up on tape.  The jury has heard those tapes.  How much credibility can his continued attacks on Malcolm have with the jury, or with the public at large?

And if Malcolm seems precious, Masson is not exactly rewriting the Dale Carnegie textbook.  From news reports we learn that he will talk about himself to anyone and everyone, unless restrained by his lawyer; that his voice rises in “falsetto,” to the point of cracking, as he rushes to explain his theories; and that he boasted on tape of making 700 to 1,300 sexual conquests – before becoming affianced to a feminist legal scholar who believes that much of what is ordinarily thought of as a consensual intercourse is actually rape.

The five quotes may not be real.  But the grandiose man who emerged in Malcolm’s articles – largely through quotations of unchallenged accuracy – seems to have shown up in court.

Comparisons to the Sharon and Westmoreland trials have been bruited about.  Woody and Mia is more like it.  The Washington Post aptly described Malcolm and Masson as resembling one of those bitter couples who “really belonged together – because it was hard to imagine them being with anyone else.”

Bloody Battle

This case does resemble the Sharon and Westmoreland matters in one important respect.  In those cases, too, the plaintiffs surmounted the hurdle of summary judgment, only to engage in high-profile trials that left all parties bloodied and unsatisfied.

Each general came away from his case without a penny in damages or even an apology.  The trials forced the underlying accusations against each man to be rehearsed over and over on the nightly news – a process that must have further injured the plaintiffs.

Yet neither CBS nor Time came away smelling lose roses either.  Dubious editorial practices came to light in both trials.

For all I know, Malcolm and Masson are weighty and profound people.  But the trial is making them both look weird and silly.  Their example should give pause to any party who persists in taking a dubious libel case this far.

At least the Sharon and Westmoreland trials shed some light on important historical events.  In San Francisco we will learn only whether he ordered the goat cheese.

Bon appetit.

�	Masson v. New Yorker Magazine Inc., 111 S. Ct. 2419,2433 (1991).


�	See, e.g., Catherine A. Mackinnon, “Reflections on Sex Equality Under Law,” 100 Yale Law Journal 1281, 1300 (1991).
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