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The FCC as Player in the Media Game

This week, the Newspaper Guild of New York has been trying to knock the teeth out of the New York Post, already on its knees from last summer’s brush with death when the Federal Communications Commission itself nearly killed the paper.  If the Post finally disappears from the New York scene, the FCC will have to take its share of the blame along with the unions.

Certainly the FCC’s behavior in this matter has to be one of the saddest chapters in its history.  An FCC waiver was necessary because Congress years ago passed a rule that prevents ownership of a TV station – Murdoch owns Channel 5 (WNYW-TV in New York) – and a newspaper in the same market.

The cross-ownership rule was adopted in 1975, in a different era when newspapers and network TV ruled the media world.  As the stunning Paramount takeover battle demonstrates, media power is now centered in cable not newspapers or network TV.

In that battle, one cable owner, Viacom, is bidding for another, Paramount, with a third cable company, QVC, trying to spoil Viacom’s deal, with more cable companies waiting in the wings to join the bidding war.  Add movies, computer networks and telephone and that is where the action is in today’s media world.

The newspaper industry is comatose.  Advertising is down, readership is off, and the long-time ability of newspapers to set the agenda for making opinion has been severely undercut by cable, with such shows as “The Capital Gang” and “Cross-fire,” and even by talk radio.

Last week President Clinton invited the opinion leaders of the country for a Rose Garden warm-up for his health plan.  One group consisted of talk-show hosts, the other editors of magazines and others.  Very few newspaper editors were included.

Impact of the ‘Post’

Not only are many newspapers comatose, some are in fact dead, and the Post has been one of them.  While the Post’s application was pending before the FCC, the paper was bankrupt, reportedly losing $300,000 a week.

Rupert Murdoch, the putative owner of the Post, filed an application with the FCC for a permanent waiver of its cross-ownership rule in April.  While deliberating over Murdoch’s application, the FCC entertained comments from the New York-based Caucus for Media Diversity and other groups opposed to the waiver and, unbelievably, actually attempted to find a buyer who would provide more “diversity” for New York City’s already over-crowded media market.

In many places New York City residents can receive 60 to 70 channels of cable TV, or the equivalent – in 1970 terms – of 60 to 70 stations.  Clearly cross-ownership of one of these channels and one newspaper does not today have the same impact as ownership of major TV station and a newspaper did 20 years ago, when there were only three to 12 TV stations in a market.

Rather than acknowledge the changed circumstances in the communications world of New York City and grant the waiver, the FCC dawdled and dawdled until Murdoch threatened to withdraw his offer to buy the Post, at which point the FCC quickly capitulated.  No doubt the FCC feared the headline “FCC Kills the Post.”

Not only have the economics of the communication world changed in the last several decades, the law has also changed.  It is doubtful that the cross-ownership rule – as applied to the Post or as a general broadcast regulation – is constitutional under the First Amendment.

The cross-ownership rule was upheld by the Supreme Court in FCC v. National Citizens’ Committee for Broadcasting, 436 U.S. 775 (1978), against a First Amendment attack in 1978 on the basis that the rule was rationally related to the important governmental interest of encouraging media diversity.  In 1984, however, the Supreme Court decided that a higher level of scrutiny is appropriate for testing the constitutionality of broadcast regulations.

Government Interest

In FCC v. League of Woman Voters of California, 468 U.S. 364 (1984), the Court held that for any rule to pass constitutional muster, it must serve a “substantial governmental interest” and be “narrowly tailored” to carry out that interest.  The Court in that case also strongly encouraged the FCC to re-think the cross-ownership rule in light of changed circumstances in the communications world.

Had the FCC evaluated Murdoch’s application in light of these pronouncements by the Supreme Court, it would have granted the waiver in a matter of minutes, not months.

There was no substantial governmental interest in preventing Murdoch from buying the Post, in fact if there were any such interest, it would have been furthered by allowing Murdoch to buy the Post, since without him the paper would have gone under, depriving New York City of the Post’s voice forever.

The asserted governmental interest in depriving Murdoch of ownership in the Post was that diversity of opinion and news coverage of New York City would be increased.  The fear was that Channel 5 and the Post would have the same opinion and cover the news the same way and, because of their combined power, such coverage would be to the detriment of the public.

The asserted governmental interest may have been valid 20 years ago, but now 80 percent of all New Yorkers turn to TV, and not to newspapers, as their primary source for information, which is the major reason the Post is bankrupt and why several other newspapers have disappeared from New York City over the years.  The effect of combined ownership of the Post with any of New York’s 70 TV outlets is inconsequential.  The Post simply does not have the power of a newspaper of 20 years ago.

Clearly the FCC has no legitimate interest in regulation where an able business is trying to save a bankrupt newspaper on the verge of extinction.  If faced with another such newspaper application, it should support it and grant it forthwith.  As time goes on there will be fewer and fewer newspapers with less and less influence.  The FCC cannot afford to be a player when there are no other teams on the field.
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