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Cutler’s Case

Bruce Cutler, the Mafia lawyer, has a big mouth.  That is why the Mafia pays him all that money as its defense lawyer.  Now Mr. Cutler’s mouth has got him into trouble.  Last month the Eastern District held him in contempt for disobeying its order not to make prejudicial comments about the Gotti case.

Cutler appeared on “60 Minutes” and held press conferences, all extolling the virtues of his client.  He did it in self-defense, he said; otherwise there was no way to counter the veritable flood of leaks from the U.S. Attorney’s office.

Whether this contempt finding can stand the faintest breeze from the First Amendment is another question.  Last year the Supreme Court in Gentile v. Nevada 
 decided that a disciplinary rule far more protective of a defense lawyer than the Eastern District’s was unconstitutional.

In Gentile, a rule that prevented an attorney from commenting on a case if there was a “substantial likelihood” of prejudice to the outcome of the case was held too vague to be enforced.
  Significantly, however, the Court held that “substantial likelihood” was a sufficiently strong test to pass muster under the First Amendment.  The Court rejected, 5-4, the idea that the clear and present danger test should be used rather than the substantial likelihood test because lawyer’s speech can be restricted more readily than that of others.

Reasonable Likelihood of Bias

All that the Eastern District Criminal Rule 7 requires is that there be a “reasonable likelihood” of prejudice to the trial, not a substantial likelihood, as in Gentile, before sanctioning lawyers speech.  In First Amendment jurisprudence there is a vast difference between the two, and it is highly unlikely, indeed substantially unlikely the Supreme Court would approve the Eastern District rule after settling in on substantial likelihood in Gentile.

Oddly enough both the Eastern District rule and the Gentile Eastern District rule were drafted by the ABA.  The Eastern District adopted a rule suggested by its 1966 Reardon report on press coverage of the Kennedy assassination, which achieved some notoriety in press circles.
  The Gentile rule is derived from a successor rule set out in a 1978 report issued by the ABA in response to criticism of the previous standard, and which changed the reasonable likelihood standard to a clear and present danger standard to make it more difficult to discipline attorneys for asserting their First Amendment rights.
  The ABA Model Rules of Professional Conduct, drafted in the early 1980s, settled on the substantial likelihood test.

Arizona, where Gentile practiced, changed its rule in 1984 to conform with the ABA standard; the Eastern District did not.
  Putting aside for a moment the fact that Cutler has been found in contempt for effectively violating a rule that seems patently unconstitutional and has been superseded by the very body that suggested it in the first place, there are other difficulties under the First Amendment with Cutler’s case.

Unlike Gentile, where Gentile was disciplined for violating a rule set out with specificity by the Arizona Bar Association – but nonetheless still found unconstitutionally vague – Cutler is being “disciplined,” i.e., held in contempt, for violation of two court orders.  These orders, however, were never entered and docketed in any formal way and are extremely vague, far more vague than the Arizona Rule.  They consist of two in-chambers conversations with Cutler.

What Order?

In the first conversation the court speaks to Cutler as follows: “I made it clear there is a rule, it’s Local Rule 7, which carefully proscribes out-of-court comments by defense and by prosecutors.”  Later in the same conversation, without having previously referred to an order, the court states, “I’ll exercise all the power which is at my disposal to do what I can to enforce the orders of this Court.”
  What order?  The judge previously issued no order.  If it is an order does it incorporate by reference Rule 7?  What the judge probably meant to do was to issue an order incorporating Rule 7, but it is far from clear that in fact he did this.

The second so-called order resulted from this conversation: “I am just putting you on notice . . . . [T]he next time I have to say it I am going to ask to show cause why I shouldn’t hold you in contempt . . . . I don’t know how I can be more clear than that.  That’s it.  I want it stopped now.  The [your] response ought to be [to the press], no comment.  [You should say] The judge has said I can’t talk about the case, period.

In this conversation, it is clearer that the court is contemplating an order.  But an order to do what?  “I want it stopped now.”  What’s “it”?  Does this mean the judge was ordering Cutler to say nothing about the case, as it appears to be – which of course is patently unconstitutional – or is it an order to say nothing except as permitted by Rule 7?

In its decision in holding Cutler in contempt, the Eastern District concluded the language above constituted two distinct orders that Cutler should have appealed before he disobeyed them.  Since he did not, the Court concludes he cannot claim now they are unconstitutional under the first Amendment.

Whether Cutler has waived his First Amendment rights in this fashion seems far from clear.  If so, a federal court could never sanction lawyers for disobeying its rules – for example Rule 11 – without entering an order first in each case.  The better view would seem to be that court rules are ordered into effect when adopted, and no further order is needed unless the rules are for some reason ambiguous.

Cutler, in an earlier incarnation last year as a reporter’s privilege case in which the Second Circuit surprisingly restricted First Amendment rights of reporters, has already inflicted some damage to First Amendment law in the Second Circuit.
  One hopes for something better when Cutler’s own First Amendment case goes before the Second Circuit later this year.

After all, Cutler’s case is not a classic fair trial, free press case such as the famous Sheppard case where Sixth Amendment rights of the defendant were pitted against the First Amendment rights of the press.
  Here the defendant is exercising his First Amendment rights with respect to the power of government to prosecute him and control that process in court.  As Justice Kennedy pointed out in Gentile, this type of case involves classic First Amendment speech, that is, speech about government.  Before taking it away a court should be required to use the correct First Amendment standard articulated in a clear, unambiguous way.
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