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Tonya Harding, Press Disruption and the Plea Bargain

Nancy Kerrigan said all along it was like reading a book and waiting for the last chapter to see how it all came out.  Now that the chapter has been written it turns out that much of it may have been influenced by fear of what the prosecutor in the case called “Press Disruption.”

Remember how the book turned out:

· Tonya Harding’s husband will be sentenced to two years in jail for a conspiracy involving Tonya.

· Tonya pleaded guilty but did not go to jail.

· Tonya was named in the indictment but was not indicted because she had pleaded.

· The indictment came down a day before the world championships and Tonya was stripped of credentials and so could not go.

· She skated in the Olympics.

· Nancy won the Silver.

This last chapter could have as easily come out as follows:

· Tonya and her husband were indicted before the Olympics.

· Because of the indictment she could not go.

· Nancy won the Silver.

The plea bargain seems bizarre: One party to an alleged conspiracy goes to jail, the other goes free after participating in the Olympics.  According to The New York Times of March 20, the U.S. Attorney for Oregon, Norman W. Frink, the prosecutor in the case, was motivated in part in making the plea bargain by his desire to avoid press disruption.

Both Frink and Weaver [Tonya’s lawyer] said they were confident of their chances had the case gone to trial.  So did they settle for a plea bargain?  An indictment would have brought about an expensive, protracted disposition of the case and attracted disruptive news media presence, Frink said” (“Harding deal handed something to both sides,” Sports Section p.6).

The Code Word

What does Frink mean by “disruption?”  We have to assume he means that with a high-publicity case, an unruly press would have disrupted the proceedings to such an extent that Tonya would not have been able to get a fair trial.

“Disruption” is a code word for keeping the press out of courtrooms used since the days of the Lindbergh trial in the 1930s, when pop-flash still cameras were alleged to have disrupted that trial.  In the early days of television, it was also argued, properly so, that the klieg lights then needed for TV would also disrupt the decorum of a trial. 

With the introduction of stationary minicams into courtrooms (and into the House and Senate, too, by the way), “disruption” in the courtroom as an argument against press coverage has disappeared from the lexicon of those who oppose TV there.  For example, at the hearings held by the Office of Court Administration in New York City last month as to whether to continue TV in the courtrooms of New York State, opponents of the measure never once mentioned “disruption” of proceedings in the court as a reason for ending such coverage.

Whether Mr. Frink means disruption within the courtroom or outside it is not clear.  He probably meant the latter.  He no doubt foresaw an invasion of Portland by hundreds, if not thousands, of journalists poking their noses into everything, including Tonya Harding’s pick-up truck, together with sound-bite interviews on the steps of the courthouse.  Disruption of courtroom proceedings outside the courtroom (sound bites, incomplete coverage and the like) is an argument made by opponents of TV in the courtroom and was also made at the OCA hearings in New York City last month.

The Defense’s Argument

This argument should not be taken lightly.  It has been a principal reason why the New York State Legislature has not approved TV in the courtroom on a permanent basis, unlike Oregon.  The specter is raised of the unruly courthouse interview, reporters chasing after lawyers, even after witnesses, and certainly seeking our jurors once the case is over.

While the argument should not be taken lightly, it is very difficult to see what relevance it has to do with the Sixth Amendment right of a defendant to a fair trial in the courtroom assuming a decorous press within the courtroom itself.  More to the point, it is the defense lawyer’s argument, not the prosecutor’s.

A “disruptive” press can hardly be part of the benefits in the balancing process necessarily involved in a plea bargain from the prosecution’s point of view.  The prosecution represents the public, and the public can only stand to gain from the knowledge imparted to it by the press about the case.  On the other hand a judgment about the pros and cons of press coverage is a perfectly appropriate calculus for the defense to make in weighing a bargain.

Because of this plea bargain, we now will never know how Tonya’s case would have come out if it had been tried.  A public trial on television would have satisfied the public’s right to know whether there has been a fair administration of justice in this case or whether this case has been a “homer,” that is, a case about the protection of a home town girl.

Had Tonya been tried, and the trial been on television, I am sure it would have been as decorous as the preliminary injunction hearing brought in Portland against the U.S. Olympic Committee.  The hearing was live, and you could have heard a pin drop.  Indeed the only extraneous noise was the filling and re-filling of the water glasses of the lawyers for the Olympic Committee — no doubt trying to calm their nerves as they made a losing argument in a civil case — a case that might well have been avoided, through an earlier indictment of Harding — by a prosecution more willing to expose its processes to the press and the public.
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