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The Defamation Suit and the President

While apparently the press does not know it, Paula Jones has sued President Clinton for defamation as well as for “sexual harassment” and has also sued for defamation State Trooper Ferguson who allegedly took her to Clinton’s hotel room.  While Clinton might possibly be able to dispose of the Jones defamation case on the basis of his official position, the Ferguson suit might well survive to haunt him.

There are basically three causes of action in Paula Jones’ complaint, (1) violation of her civil rights under the old Civil War law 42 USC §§1983 and 1985, (2) intentional infliction of emotional distress, or “outrage”, and (3) defamation.  Because the statute of limitations has run on a Title VII harassment suit, Jones has sought relief under these three theories, most particularly under the Civil War civil rights statute that makes it illegal for anyone who acts under the “color of law” to deprive another of civil rights.

Qualified Immunity

There has been widespread criticism of the “sexual harassment” lawsuit and effectively of the outrage suit, too, as being politically motivated and therefore without sufficient legal basis.  Accordingly, the Clinton Administration has floated the idea that Presidents should have qualified immunity during their terms for all civil suits so that their energies will not be diverted from the main focus of their job.

Paula Jones first announced her charges at a news conference sponsored by a conservative group and apparently, before bringing her suit, sought a payoff in exchange for her silence.  Because of this background and the unique articulation of her claim for sexual harassment, critics on the right and left have relegated her claim to the ashcan, although it may well survive a motion to dismiss.

But the same criticism might not apply to the defamation suits.  In her suit against President Clinton, she claims he called her a liar when he denied she went to his hotel room.  To call someone a liar generally constitutes slander per se and is therefore actionable.  The only way the President can win the suit is if there is a privilege that permits him to utter actionable words.

First the President will no doubt argue that a theory of qualified immunity should protect him while in office against defamation suits as it should protect him against other civil suits.  This theory, apparently untested, has many advantages for the presidency generally, and for Clinton particularly, not the least of which is that this issue would probably not be decided by the Supreme Court until after the 1996 election.  In addition to this qualified privilege, Clinton may have an absolute privilege for defamation uttered “in the scope of his duties” – if indeed that is the case here.

For Jones to recover she must show Clinton either lied or entertained serious doubts about his statements.  In other words it is her word against Clinton’s:  “You propositioned me.”  “No I didn’t.”  “You’re a liar.”  “No I’m not.”

Clinton would also have a common law defense of retort or a right to reply to a defamatory statement even though his reply is itself defamatory.  This privilege is however conditional and can be lost if the statement in question (Clinton’s) is made with ill will or with knowledge that the statement is false.

Because of the contours of this privilege, it is very difficult to use it to win a motion to dismiss where there are allegations of deceit and possibly ill will that could defeat the privilege.  Discovery is generally needed to develop a record to determine whether the privilege applies.

As with the other causes of action stated in the Jones complaint, the real issue is whether her complaint can survive a motion to dismiss.  Even if Clinton were ultimately to win the case, it would be an absolute political disaster if Paula were able to take Clinton’s deposition, particularly before the 1996 election.

He would have to deny all her charges under oath, which may be difficult for him to do.  Even his strongest supporters (e.g., Michael Kinsley in The Washington Post, May 12, 1994), believe there is a strong probability that Jones went to his hotel room, although many doubt her story as to what happened there.  And then there is the remote possibility, to put it delicately, of member identification, much in vogue after the Michael Jackson case, and all the locker room gossip that goes with that.

On the other hand, it would be unconscionable to have courts clogged with libel cases of politicians or public figures calling each other liars.  In short there is a strong policy argument that absolute immunity should cover statements even remotely connected to the defense of elected office against allegedly salacious comments.

Valid Cause of Action

But what about Jones’s slander suit against trooper Ferguson?  Although not identified as the source in the article, he allegedly told The American Spectator that “Paula” went to Clinton’s room and thereafter wanted to be “Clinton’s girlfriend.”  At common law, impugning a woman’s chastity with a false statement constitutes slander per se.  There would accordingly appear to be a valid cause of action pleaded here, even if Ferguson successfully denies he is the source of the story.

Since only the name Paula was used in the article, Ferguson would argue that the use of the word “Paula” is not a sufficient identification of Paula Jones.  The rule generally in this situation is, however, that a “Paula” can have discovery to show those who know her, know her to be the Paula in the article.

Discovery on this limited basis, i.e., without getting to Clinton, could be permitted and a motion to dismiss renewed, and there is some probability it would not be granted.  At this point discovery could be taken of Clinton, and the claims of immunity would not be a strong as it was before.  Clinton would be merely a third-party witness in a private defamation suit.

The bottom line:  Clinton may be able to dispose of or postpone the other parts of the Paula Jones suit against him, on immunity or other grounds, but it may be much harder to disentangle himself from her suit against the state trooper and avoid discovery before the 1996 election.  And if so, there may be much more political danger for him in that suit than meets the eye, a danger which, by the way, the press has totally ignored.
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