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Yes, telephone companies really do have the right to speak.  No, you will not hear an unwanted voice engaging you in polemics when you try to make a call.  But when you turn on your TV set in the future, the programming may well be brought to you by a telephone company (Telco).  At least this will be so if six consecutive recent victories by the Telcos in five different federal courts are upheld in the Supreme Court – which seems highly likely.

Perhaps best know of these cases is the recent victory by Nynex on Dec. 10 in a district court in Maine, reported on the front of The New York Times under the headline “Judge Clears Nynex for Cable.”
  Together these cases constitute one of the most interesting First Amendment fables of the information age.

Fiber optic cable is the key to understanding this story, as it is to understanding the information highway.  “Fiber” can carry vast quantities of TV signals, voice messages and other information to the home.  It is the macadam of the vaunted information highway.

We all know, however, that the highway is merely under construction.  Every Telco at some time will replace all its wires with fiber.  Phone signals alone, however, will leave mammoth unused capacity in the fiber.

So the Telcos logically have sought to use this unused capacity for carriage of TV signals.  They cannot, however, because Congress has banned Telcos from the TV business in markets where they provide telephone service (too much monopoly power).

The Telcos’ Grand Strategy

While this ban has been around for a while, in 1992 the former AT&T/Bell companies initiated a coordinated First Amendment challenge.  They brought five suits nationwide asserting they had been deprived of their right to speak.  They have won all of them, and a few days ago GTE, another Telco, won a sixth.

Their argument is that they should have the same right to speak as other media, e.g., cable TV, magazines, broadcasters and newspapers, so that they so can create and select programming for their respective audiences.  Such creation and selection is the essence of First Amendment protection given to the media.

But Telcos are not permitted to carry TV programming they have created or selected.  Indeed, to sidestep this restriction, the FCC, under a ruling known as “Video Dialtone,” has allowed Telcos to carry programming as a common carrier, on the condition they do not reject or edit programming offered.

No one in communications, however, wants to be merely a common carrier.  Not only is it boring, but the rate of return is limited, usually by price regulation.  In contrast, the return on investments in creativity and originality can be astronomical.

Cable companies made the very same First Amendment argument in the 1980s, and achieved a victory of sorts in a Supreme Court case called Preferred.
  In this case the Cablecos asserted that the common municipal practice of letting only one cable entity into a market deprived those left out of their right to bring programming to that market.

Generally, the Court agreed with that argument, but because of the procedural posture of the case it never fully articulated the First Amendment rights it recognized.  It has remained for the Telcos to flesh out those rights.

In a flurry of recent cases, the Fourth
 and Ninth Circuits,
 as well as district courts in the First,
 Seventh
 and Eleventh
 Circuits have held that the ban violates Telcos’ First Amendment rights.

In all these cases the Telcos attempted to equate themselves with standard media such as newspapers and argued that unless the government could prove a compelling state interest in depriving the Telcos of the right to speak, and that the ban expressed this interest in the most narrowly tailored fashion possible, then the ban must fall under the First Amendment.

The government responded that a low-level rational basis test should be applied.  Since the Telcos were monopolies, their exclusion from the cable business was rationally related to regulation of their monopoly status.

All the courts rejected these two tests as effectively being too extensive and compromised on a so-called mid-level First Amendment test – the “O’Brien test.”  To win under O’Brien, the government must show the regulation is content-neutral and serves merely a substantial, not a compelling, state interest and that it is narrowly tailored.

Each court concluded that the regulation was content-neutral because it censored all telephone speech, without regard to content.  The ban, however, failed the rest of the test:  While curbing monopoly power was recognized as a substantial state interest, to curb all Telco speech was not a narrowly tailored means of furthering that interest.

Will Congress Nuke These Cases?

These cases ultimately are headed to the Supreme Court, unless they are rendered moot.  The transparent invalidity of the cross-ownership ban, reflecting an out-of-date view of the information revolution, has caught the eye of the new de-regulatory Congress, some say of Speaker of the House Newt Gingrich himself.  There is a chance, therefore, that Congress soon will life the ban, freeing all Telcos and information companies to compete against each other without the benefit of conferred monopoly status.

Such a reform would ensure that the information highway with all its lanes, including TV, will be brought into your home by the telephone as well as the cable company.  One could applaud that result, but the First Amendment rule that these cases adopted deserves no such applause.

In a nutshell, the issue is whether government constitutionally can censor the Telcos.  The courts have applied a watered-down, mid-level First Amendment test to reach the result that it cannot.  They should be applying “strict scrutiny,” because censorship in the information age should be just as difficult to effect as it was before Telcos, Cablecos, Computercos and the like entered our lives.
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