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This column is the first of what will be a regular feature of the Law Journal on the law governing the news media and publishing, in general. Mr. Goodale, a member of the New York Bar, is an executive vice president of The New York Times.
Gag Orders

Are gag orders against the press dead?  A careful reading of the famous Supreme Court decision in Nebraska Press Ass’n v. Stuart, 427 U.S. 53_ (1976) handed down last summer could well lead one to that conclusion.  While the court seemed to fashion a three-part test in that case, which if met would justify such a gag order, the test in reality seemed impossible to meet.  Consequently, many observers of the court predicted that if other gag orders reached the Supreme Court there would be summary reversals until the practice ended.

A recent per curiam opinion of the Supreme Court handed down in March, Oklahoma Publishing Co. v. District Court, 97 sup. Ct. 430, 2 Media L. Rptr. 1456 (1977) lends some credence to that prediction.  That opinion, together with a survey of lower court cases decided since Nebraska indicate that if gag orders against the press are not dead, they have very little if any life left in them.

In Oklahoma, a twelve-year-old boy was taken into custody for the murder of a railroad switchman.

At the time of arrest, the news media identified the suspect only by his initials, but following a preliminary hearing open to the public, identified him by name and published his photograph.  Under Oklahoma law, juvenile proceedings are to be held privately and juvenile records are not open to inspection unless the proceeding and records are ordered open to the public.  There was no specific order in this case – the preliminary hearing was “unofficially” open to the public.

There was an order, however, issued a week later by the court at the time of the arraignment – this time closed to the public – enjoining “all members of the news media” from dissemination of the name or picture of the juvenile in order to guarantee “the confidentiality of the proceedings”.  555 P. 2d 1236, 1288 (Okla. 1976).

Paper Seeks Writ
The order was then mailed to the news media throughout the state: one paper thinking it was a legal notice published it in its legal notices column. (Ftn (1) illegible).  The Daily Oklahoman which had already disregarded the gag order by publishing the name and picture of the juvenile, upon receiving the order in the mail moved to vacate it.  When this was denied by the juvenile court, the paper sought a writ of prohibition from the Oklahoma Supreme Court.

The Daily Oklahoman lost in the Supreme Court of Oklahoma, which held that the child offender’s right to anonymity outweighed the public’s right to know.  “We have carefully considered the advantages accruing to juveniles by shielding them from publicity, and those to be gained by permitted uncontrolled publication of their names and photographs, and have concluded that the restraint on the press was valid in the interest of the possible rehabilitation of the youthful offender and his subsequent integration into society.”  (Id. at 12__).

Decision Stayed
The case was appealed to the Supreme Court and on Nov. 24, 1976, the Court ordered the Oklahoma Supreme Court’s decision stayed pending filing and disposition for writ of certiorari.  On March 7, 1977 the court granted the writ and at the same time unanimously reversed the judgment in a short per curiam opinion noting that “this result is compelled by our recent decisions in Nebraska Press Ass’n . . .” (Ftn 3 illegible).  2 Media L. Rptr. 1456-1457 (U.S. 1977).

The Court noted that in Nebraska there was no question an order against the press not to print information made public in open court was patently unconstitutional.  Thus, since the identity of the juvenile was made known in open court in the Oklahoma case, a subsequent order not to print that information “abridges the freedom of the press in violation of the First and Fourteenth Amendments”.  (Id. at 1458).

The court not only cited Nebraska for this proposition but also Cox Broadcasting Corp. v. Cohn, 420 U.S. 459 (1975) in which the Court held there was no violation of right of privacy for the accurate publication of the name of a rape victim when the name was publicly revealed in court records.  News media lawyers have closely been following Cox and its progeny since its holding demolished in large part that branch of the law of privacy in which there can be liability for the publication of embarrassing facts – at least insofar as they are based on public records.

Absolute Right
The Court makes clear in Oklahoma, supra 2 Media L. Rptr. at 1457 that the right of the press to publish information set forth in public hearings is absolute in the fair trial-free press context:

“In Part VI(D) of its opinion, (in Nebraska, the Court focused on the information covered by the order that had been added as evidence in a preliminary hearing open to the public and the press:  we concluded that, to the extent the order prohibited the publication of such evidence, “it plainly violated settled principles . . .”

It should be remembered that in Nebraska the principle object of the gag order is that case was to prevent publication of a confession from the suspect which was brought out in a public hearing.  Publication of the confession was enjoined as well as other evidence “strongly implicative (of the guilt) of the accused”.  236 N.W. 2d 794 868 (Neb. 1976).

Three members of the court (Burger, Blackman and Rhenquist) went to great length to state that the right of the press to publish pre-judicial information free of restraint in the fair trial-free press context was not absolute but was subject to a three-part test – to wit, a prior restraint may be granted – when (1) pretrial publicity is likely to be so pervasive that it probably will have an effect on jurors (2) there are no alternative methods of dealing with the problem (3) the prior restraint will be effective.

Separate Opinions

Those three justices were joined in the opinion by Justices White and Powell, who also wrote separate opinions: Justice White’s is particularly noteworthy since it contains a strong hint that the next time he might very well vote with the minority – led by Justice Brennan – that the right of the press to be free of restraints in the fair trial-free press area was absolute.

In Oklahoma, however, all nine justices unanimously found the right of the press to report public proceedings free of restrained to be absolute.  Perhaps that unanimity could have been distilled from Nebraska but at the very least one could hardly have been sure of that result (Ftn. illegible).

What consequences flew from Oklahoma?  The case raises again the question for the news media of how to deal with gag orders.  In this case, the Daily Oklahoman violated an oral order not to print the name of a juvenile.  When it later received the order in the mail, it moved to dismiss the order even though neither it or any other paper, radio or television station was named in it.  In making the motion, the paper entered a limited appearance.  The Supreme Court of Oklahoma ruled, however, it had waived jurisdiction by asking the court to determine non-jurisdictional issues and was, therefore, subject to the order.

Law In New York

One wonders whether the paper would have been better off in continuing to publish without seeking to dismiss the order.  In New York State, the law is, on almost identical facts, that no contempt can lie against a newspaper for such publication.

The case is Ithaca Journal News, Inc. v. City Court of Ithaca, __ Misc. 2d 73, 294 N.Y.S. 2d 3__ (Sup. Ct. Tompkins Co. 19_) in which a newspaper had learned the name of a juvenile defendant and published it despite an oral order of a court not to do so.  The lower court was subsequently enjoined from punishing the newspaper for contempt because of the First Amendment protection granted to the press.

In Nebraska, the order against the press was similar to the one in Oklahoma:  it was issued generally to all news media and served on none.  The Nebraska Press Association intervened in the case and the Nebraska Supreme Court noted that such intervention conferred jurisdiction on the court, since otherwise the Association and all its members would have been free to disobey the gag order.  (236 N.W. 2d at 3_2) (Ftn. illegible).

Order Insufficient
Indeed, in Nebraska the Supreme Court held that for an order to satisfy the third part of its test – i.e., for an order to be effective – a court must have in personam jurisdiction over the news media and that an order issued in general to all news media was insufficient in this regard, 427 U.S. at __.  In other words, the Court could have dealt with Oklahoma by holding the third part of its test was not met.  The fact it did not and chose instead to emphasize that in the area of open court proceedings the right to publish free of restraint is absolute is entitled to some significance, I believe.

In any event, it appears highly doubtful the court’s three-part test in Nebraska can be met under any set of circumstances and two state supreme court cases recently decided tend to confirm this point of view.

The first part of the test requires a finding that the pre-trail publicity is so pervasive that it will probably have an effect on jurors.  It is quite clear, however, under Chief Justice Burger’s opinion in Nebraska that such a finding cannot be a priori.  A court cannot imagine or speculate on the effect publicity will have on jurors:  it must have proof.  The Nebraska trial judge was chastised for his findings on this point because “[h]is conclusion as to the impact of such publicity on prospective jurors was of necessity speculative, dealing as he was with factors unknown and unknowable”.  (437 U.S. at 563).

If one analyses this test carefully, one will come to the conclusion, I believe, that the only way to meet this test, is to ask a prospective juror whether such publicity has had such an impact.  Until the question is answered one can only speculate as to the answer and thus an inquiry without a juror will always be “speculative, dealing . . . with facts unknown and unknowable”.  (Id.)

And, obviously, once there is such a juror he can be sequestered and there is accordingly no reason for a prior restraint.

Recently, the Supreme Court of Iowa in Des Moines Register v. Osmundson, 2 Med. L. Rptr. 183 (Iowa 1976) reached the conclusion that sequestration was the total remedy in a fair trial-free press case decided last December after Nebraska.  A trial judge in Iowa had enjoined local newspapers from publishing the names of jurors in murder case to protect the jurors from possible harm.

The Supreme Court of Iowa reversed the lower court, holding that sequestration during trial was a total remedy for publicity during the trial noting that “(d)efendant’s May 10 order restraining publicity about jurors fails to meet the Stuart standard in any respect”.  Id. at 1325-26.  The court rejected out of hand the argument that sequestration was not an adequate remedy because sequestration would “not ameliorate the concern of jurors for the safety of their families” and that sequestration would “cost money”.  Id. at 1325-26.

The Supreme Court of Florida – in an opinion following Nebraska – has also decided that sequestration is the appropriate remedy in fair trial-free press cases.  In ex rel. Miami Herald Publishing Co. v. McIntosh, 3__ So. 2nd 994, 997, 3 Med. Law Rptr. 12__ (Fla., 1977), a case involving mortgage securities and land fraud, the court ordered all “members of the news media: not to “report any testimony presented and/or evidence exhibited in the absence of the jury unless same shall have been admitted in evidence by the Court, or in any public record, or is presented in open court in the presence of the jury”.

Order Struck Down
This gag order was struck down by the Florida high court, citing Nebraska and its own case, State ex rel. Miami Herald Publishing Co. v. Bone, 271 So. 2nd 453 (Fla. Dist. Ct. App. 2d 1972), noting that:

“Florida has held already that through admonition to jurors and through sequestration of the jury, a trial judge has ample power to insure a fair trail for a criminal defendant without suppressing First Amendment rights of the news media as regards reporting proceedings”.  (34_ So. 2d at 9_9).

These two cases, plus the recent court’s decision in Oklahoma, lead one to conclude reasonably that it is probable that all gag orders against the press will be struck down in the future.  It is virtually impossible to meet the test in Nebraska:  sequestration would always appear to be a viable remedy.

Perhaps the gag order chapter in the fair trial-free press history is now finished.

