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This column is the first of what will be a regular feature of the Law Journal on the law governing the news media and publishing, in general.  Mr. Goodale, a member of the New York Bar, is an executive vice president of The New York Times.

A Landmark Case

A recent case, Landmark Communications v. Commonwealth, 2 Med. L. Rptr. 1449 (March 4, 1977), may become a landmark case in more ways than one.  In Landmark the Supreme Court of Virginia held that a Norfork newspaper, The Virginian-Pilot could be convicted and fined under a Virginia statute for publishing the name of a judge who was being privately investigated by a judicial commission for improper behavior.  The case is being appealed by the newspaper to the Supreme Court of the United States on the theory that the Virginia law violates the First Amendment.

While this case has been on appeal to the Supreme Court, however, it has taken an odd turn:  two Federal judges in Virginia have, in effect, “held” the Virginia statute unconstitutional.  The first judge, Robert R. Merhige Jr., enjoined the Commonwealth of Virginia from prosecuting Richmond television station WXEX for broadcasting the name of a second judge also being investigated by the same judicial commission.
  WXEX learned that the Commission was investigating more than the one judge named by Landmark and asked Judge Merhige for permission to telecast the name of the second judge.  This was done by seeking a TRO against the Commonwealth on the allegation that the station would be subject to punishment under the Virginia statute.  Following the telecast, WXEX let the injunction lapse since Landmark assured WXEX management “that the law would be fully challenged through the Landmark appeal [to the Supreme Court]”.

In a second case, decided May 4, 1977, District Judge D. Dortch Warriner also granted a TRO against the Commonwealth from prosecuting the Richmond News Leader and the Richmond Times-Dispatch for publishing future articles they might write about the judicial commission.  The papers sought the ruling after having been convicted in state court and fined $2,000 for publishing the names of yet another judge under investigation by the same judicial commission involved in the Landmark and WXEX cases.  The Richmond papers published the names of this judge after the expiration of the WXEX TRO.

The Commonwealth quickly proceeded with the prosecution of the two papers in state court and on March 30, they were fined a total of $2,000.  Following the imposition of the fine, the Richmond papers moved in Federal court to seek a TRO against future prosecution.  The TRO was granted and a hearing on a motion for a preliminary injunction was scheduled for last Friday, May 20, and there may well be a decision on that motion before this article is published.

Leaks Become Flood

From the number of leaks and their persistence, it appears that sources within the Virginia Judicial Commission may be leaking the names of Virginia judges subject to investigation almost seriatim.  As soon as the Commonwealth moves to prosecute the disclosure of one leak, there seems to be another one.  In this sense these events are mildly reminiscent of the Government’s attempt to enjoin newspapers in the Pentagon Papers case.  First, there was an injunction against The Times and when that succeeded, the Washington Post published.  The Post was enjoined and then the Boston Globe published.  Following the Globe injunction, the St. Louis Post-Dispatch published.  One judge described the judicial process as riding “herd on a swarm of bees”.

Yet, followers of news media law will note that these cases are not at all like the Pentagon Papers case; that case was a “prior restraint case”, Landmark is a “subsequent punishment case”.  The only judicial restraint in the Landmark case is the injunction granted by the two district court judges against the Commonwealth from enforcing the Virginia statute.

Tradition of Distinction

The distinction between prior restraint and subsequent punishment is deeply etched in the tradition of press law.  Generally speaking, there can be no prior restraint against the press except in national security cases and then only if the government can prove that publication would “immediately and irreparably damage national security”  (New York Times Company v. United States, 403 U.S. 713, 730 (1971)).  A close reading of the recent famous fair trial-free press case, Nebraska Press Association v. Stuart, 427 U.S. 539 (1976) does not change this generalization since it is highly doubtful that the Nebraska case is authority for the issuance of a prior restraint in a fair trial-free press case.

Under certain circumstances, however, the press can be “punished” for harm caused to individuals or possibly to the state following or “subsequent to” publication.  For example, while it is clear that a plaintiff cannot enjoin a newspaper from publishing an article which may be libelous,
 damages can be assessed following publication if there is proof the article is libelous.
  In fair trial-free press cases, even though a paper cannot be enjoined from publishing prejudicial pre-trial material, a paper can possibly be held in contempt of court for the same publication if the publication creates a “clear and present danger” to the fair administration of justice.

Los Angeles Times Case

In Bridges v. California, 314 U.S. 252 (1941), the Supreme Court held that a contempt proceeding could not be brought in state court against a newspaper for criticizing a judge unless it could be proved that the criticism constituted a “clear and present danger” to the fair administration of justice.  In that case, an editorial appearing in the Los Angeles Times, highly critical of the handling of a lower court case, was held not to constitute such a clear and present danger.  This ruling was substantially followed in similar Supreme Court cases.

There are many reasons for the distinction between prior restraint and subsequent punishment.  Alexander Bickel, who argued the Pentagon Papers case, has stated that while the statutory threat of subsequent punishment “chills”, prior restraint “freezes”.
  In other words, with a prior restraint there can be no publication whatsoever -- it is simply censorship.  If, on the other hand, sanctions are limited to “subsequent punishment”, the offending material at least can see the light of day so that a determination can be made as to whether it is indeed libelous or otherwise offensive.  Bickel’s observations were quoted by Chief Justice Burger with approval in the Nebraska Press case, 427 U.S. at 559, as follows:

“The thread running through all these cases is that prior restraints on speech and publication are the most serious and the least tolerable infringement on First Amendment rights.  A criminal penalty or a judgment in a defamation case is subject to the whole panoply of protections afforded by deferring the impact of the judgment until all avenues of appellate review have been exhausted.  Only after judgment has become final, correct or otherwise, does the law’s sanction become fully operative.

“A prior restraint, by contrast and by definition, has an immediate and irreversible sanction.  If it can be said that a threat of criminal or civil sanctions after publication ‘chills’ speech, prior restraint ‘freezes’ it at least for the time.”

Constitutional Question

In Landmark, the Virginian-Pilot, knowing there was a Virginia statute providing punishment for “divulging” the name of a judge under investigation, nonetheless published it – as did the two Richmond papers.  As noted above, the Richmond and Norfolk papers were convicted.  A principal constitutional question in the case is, therefore, what standard must be met under the First Amendment before such a statute can be held constitutional.  It is possible, of course, that the case may be decided merely on the basis of vagueness or overbreadth, since the statute reaches only “divulgence” not “publication” of the judge’s name.

If vagueness or overbreadth is not the issue, then the question of what constitutional standard is appropriate becomes relevant.  The first answer is that there can be no prosecution for truthful publication.  It is clear that truth is a complete defense in a libel suit and it is difficult to see how, consistent with cases such as Garrison v. Louisiana, 379 U.S. 64 (1964) involving a criminal libel statute, a criminal prosecution could be sustained.  In this regard, Bridges would not be relevant since it only involved commentary on a pending legal action not a factual report of that action.  If it is concluded that truth is not a complete defense, then the answer to this question would appear to be that no statutory penalty can be imposed unless there is a showing by the state of a clear and present danger to the fair administration of justice or, in other words, at least the standard applied in the Bridges case.

That all seems very simple, but the Supreme Court of Virginia applied no standard at all in upholding the constitutionality of the statute.  The reason the court was able to do this was because in Bridges, Justice Black, speaking for a 5–4 Court, was careful to point out that he was not deciding a case involving a violation of a statute.

Dictum Generally Scorned

Many lawyers, however, either rightfully or wrongfully, have never taken Black’s dictum seriously, writing it off as a diplomatic gesture by Black to hold together the narrow majority he had in that case.  This is because it should not make any difference whether the punishment handed out to the press is imposed by a judge acting under his own authority or by a judge or jury acting under authority of a statute.  Speech should only be punished if some threshold test is met, at the very least the clear-and-present-danger test, although there are strong arguments in this case that truth should be a total defense.

Another point of view, however, is that if the press is forewarned by a legislative determination of a clear and present danger that certain conduct will be penalized, such a determination should provide sufficient protection for the press under the First Amendment.  The Supreme Court of Virginia adopted this view and concluded it was not necessary that the courts make a finding of clear and present danger in this particular case.

The weakness of that position and the devastating effect it could have on the press is apparent.  Much of the press freedom won in this century – granted by courts through an expanded view of the First Amendment – could be wiped out by legislative fiat.  Accordingly, the decision of the Supreme Court of Virginia comes as a surprise to many followers of press law.  Apparently it also came as a surprise to District Judges Merhige and Warriner who have in effect declared the statute unconstitutional despite the fact that the state Supreme Court sitting in their own jurisdiction has ruled to the contrary.  My own view is that the Merhige and Warriner view will prevail – I will even go so far as to say that I will be surprised if it does not.
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